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I N D E X 1 

 2 

 

WITNESS 

 

DIRECT 

 

CROSS 

 

REDIRECT 

 

RECROSS 

VOIR 

DIRE 

 3 

Chris Smolinsky         21     108      123       --      41 4 

Robert Aiguier, Jr.     125    128      --        --      -- 5 

Robert Froio            130    170      176       178     -- 6 

Kenny DeAndrade         180    202      --        --      --            7 

Miguel Caminero         217    242      --        --      --  8 
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E X H I B I T S 1 

EXHIBIT NUMBER IDENTIFIED RECEIVED 

 

Joint exhibits 2 

 J-1 through 4   18   19 3 

General Counsel's  4 

 GC-1(a) through (y)  8   9 5 

 GC-2     23   23 6 

 GC-3     25   26 7 

 GC-4(a)    29   30 8 

 GC-4(b)    30   31 9 

 GC-5     32   33 10 

 GC-6(a)    34   35 11 

 GC-6(b)    35   36 12 

 GC-6(c)    36   37 13 

 GC-6(d)    37   37 14 

 GC-7     38   40 15 

 GC-8(a)    40   41 16 

 GC-8(b)    41   42 17 

 GC-8(c)    42   43 18 

 GC-8(d)    43   44 19 

 GC-8(e)    44   44 20 

 GC-8(f)    45   45 21 

 GC-8(g)    46   46 22 

 GC-8(h)    46   47 23 
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  1 

E X H I B I T S (cont.) 2 

EXHIBIT NUMBER IDENTIFIED RECEIVED 

 

 GC-8(i)    47   48 3 

 GC-8(j)    48   48 4 

 GC-9     49   49 5 

 GC-10(a)    50   --   6 

 GC-10(b)    52   -- 7 

 GC-10(c)    53   -- 8 

 GC-11    54   54 9 

 GC-12    55   56 10 

 GC-13    57   58 11 

 GC-14    58   -- 12 

 GC-15(a)    58   -- 13 

 GC-15(b)    59   -- 14 

 GC-16    60   -- 15 

 GC-17(a)    62   62 16 

 GC-17(b)    63   63 17 

 GC-18    64   64 18 

 GC-19    66   68 19 

 GC-20    68   68 20 

 GC-21    70   71 21 

 GC-22    71   72 22 

 GC-23    74   79    23 
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  1 

E X H I B I T S (cont.) 2 

EXHIBIT NUMBER IDENTIFIED RECEIVED 

 

 GC-24(a)    82   85 3 

 GC-24(b) through (d) 83   85         4 

 GC-24(e)    84   86 5 

 GC-25    87   88 6 

 GC-26    91   92 7 

 GC-27    96   96 8 

 GC-28    102   103 9 

 GC-29    155   -- 10 

 GC-30    190   191 11 

 GC-31    220   222 12 

Respondent’s 13 

 R-1     208   -- 14 

 R-2     250   -- 15 

16 
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P R O C E E D I N G S 1 

(Time Noted: 10:32 a.m.) 2 

 JUDGE CARISSIMI:  On the record.  3 

 The hearing will be in order.  This is formal trial before 4 

The National Labor Relations Board in W.B. Mason, case 01-CA-5 

161120 et al.  The Administrative Law Judge presiding is Mark 6 

Carissimi.  I’m assigned to the Washington D.C. office of the 7 

Division of Judges.  Any communications should be addressed to 8 

that office and any requests for extensions of time should be 9 

addressed to the Chief ALJ in Washington D.C.  Will counsel and 10 

other representatives of the parties please state their 11 

appearances?  First for the General Counsel. 12 

 MS. VORRO:  Elizabeth A. Vorro, V-O-R-R-O, counsel for the 13 

General Counsel.  Don’t need my address, right, Judge? 14 

 JUDGE CARISSIMI:  I do not. 15 

 MS. RAYMAN-READ:  Alyssa Rayman-Read, R-A-Y-M-A-N, hyphen, 16 

R-E-A-D.  Counsel for the General Counsel. 17 

 JUDGE CARISSIMI:  And for the Charging Party? 18 

 MR. SCHWARTZ:  Fredrick L. Schwartz -- 19 

 JUDGE CARISSIMI:  First the Charging Party. 20 

 MR. SCHWARTZ:  Oh, I’m sorry. 21 

 JUDGE CARISSIMI:  That’s okay, that’s okay. 22 

 MS. BUSHEY:  Renee Bushey for Teamsters Local 25. 23 

 JUDGE CARISSIMI:  Very good.  And for the Respondent? 24 

 MR. SCHWARTZ:  Fredrick L. Schwartz for the Respondent 25 
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along with Michael Wissa. 1 

 JUDGE CARISSIMI:  Very good.  Now there has been some 2 

settlement discussions that we’ve talked about in conference 3 

calls.  The case is not settled, but if there is any renewed 4 

interest in discussing settlement, I’ll grant a reasonable 5 

recess for that purpose.  Ms. Vorro, are you ready to introduce 6 

the formal papers? 7 

 MS. VORRO:  Yes, Your Honor.  At this time Your Honor, I 8 

would like to introduce General Counsel exhibit 1, which is -- 9 

and it’s (a) through (y).  I believe it’s been shown to counsel 10 

for W.B. Mason. 11 

 MR. SCHWARTZ:  No, I haven’t seen the papers. 12 

 MS. VORRO:  Oh. 13 

 MR. SCHWARTZ:  I’m sorry. 14 

 JUDGE CARISSIMI:  Let’s go off the record. 15 

(Whereupon, a brief recess was taken) 16 

 JUDGE CARISSIMI:  On the record. 17 

 General Counsel has moved to introduce the formal papers, 18 

General Counsel exhibit 1.  Are they any objections to the 19 

introduction of General Counsel exhibit 1? 20 

(General Counsel’s GC-1(a) through (y) identified) 21 

 MR. SCHWARTZ:  No objection -- 22 

 JUDGE CARISSIMI:  None from the Charging Party? 23 

 MS. BUSHEY:  No objection. 24 

 JUDGE CARISSIMI:  General Counsel 1 is received.  The -- 25 
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now, is there any preliminary motions that -- first for the 1 

General Counsel, that you wish to make at this time? 2 

(General Counsel’s GC-1(a) through (y) received in evidence) 3 

 MS. VORRO:  No motions at this time, Your Honor. 4 

 JUDGE CARISSIMI:  Alright.  You indicated off the record 5 

that you’re going to make a motion of sequestration, is that 6 

correct? 7 

 MS. VORRO:  I just thought of that.  Yes, Your Honor, the 8 

General Counsel would like to have witnesses sequestered during 9 

the course of the hearing. 10 

 JUDGE CARISSIMI:  The Board’s policy is that if any party 11 

requests sequestration I must grant it and I will do so in this 12 

case.  A sequestration order is being issued in this 13 

proceeding.  This means that all persons who expect to be 14 

called as witnesses in this proceeding, other than a person 15 

designated as essential to the presentation of a party’s case, 16 

will be required to remain outside the courtroom whenever 17 

testimony or other proceedings are taking place.   18 

 A limited exception applies to witnesses who are alleged 19 

discriminatees in this matter.  They may be present in the 20 

courtroom at all times, other than when witnesses for the 21 

General Counsel or a Charging Party are giving testimony about 22 

the same events about which the alleged discriminatees are 23 

expect testify.  The sequestration order also prohibits all 24 

witnesses from discussing, with any other witness or any 25 
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possible witness, the testimony he or she has already given or 1 

will give.  Likewise, counsel for a party may not disclose to 2 

any witness the testimony of any other witness. 3 

 Counsel may however inform his or her own witness of the 4 

content of testimony given by any opposing party’s witness to 5 

prepare to rebut that witness’ testimony.  It is the 6 

responsibility of counsel to see that they and their witnesses 7 

comply with the sequestration rule.  Now, is there anybody in 8 

the courtroom now who needs to be sequestered?  First, let’s 9 

find out the representatives of -- first, does the General 10 

Counsel wish to designate a representative for the hearing? 11 

 MS. VORRO:  No, Your Honor. 12 

 JUDGE CARISSIMI:  Okay.  The Charging Party? 13 

 MS. BUSHEY:  No. 14 

 JUDGE CARISSIMI:  Very good.  The Respondent? 15 

 MR. SCHWARTZ:  We designate Carlos DeAndrade. 16 

 JUDGE CARISSIMI:  Mr. DeAndrade, you are entitled to 17 

remain throughout the hearing, even if you are called as a 18 

witness.  Alright.  Does the General Counsel wish to make an 19 

opening statement? 20 

 MS. RAYMAN-READ:  Yes, Your Honor. 21 

 JUDGE CARISSIMI:  You may proceed. 22 

 MS. RAYMAN-READ:  Thank you.  Your Honor, this is a 23 

straight forward, almost textbook nip in the bud case.  But 24 

what makes this case so striking and what makes this case so 25 
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strong is the timing.  W.B. Mason absolutely destroyed the 1 

Union’s campaign in just over two weeks. 2 

 On September 28th 2015 the Union made its demand for 3 

recognition and filed its petition for election to represent 4 

the supply drivers and helpers at W.B. Mason’s South Boston 5 

location.  At the time the Union had 38 signed cards out of 6 

about 42.  On October 15th 2015 three of the drivers, drivers 7 

who had been among the most active leaders in the campaign, 8 

they handed the Union organizer a petition asking the Union to 9 

withdraw its petition for election and the numerous ULP charges 10 

filed with the Board.  Over 30 employees signed that petition. 11 

 So in literally 17 days it went from 38 to signed cards 12 

supporting the Union to over 30 signatures requesting the Union 13 

to just go away.  It certainly did not take 17 days to convince 14 

85% of the supply drivers and helpers to support the Union.  It 15 

took many months. 16 

 In fact, this is a campaign that began well before the 17 

Union came on the scene, with employees Rob Coppola, Oscar 18 

Castro and others meeting in 2014 to discuss unionization.  19 

Then in March 2015 Oscar Castro and Rob Coppola called 20 

organizer Chris Smolinsky of Teamsters 25 to begin their 21 

campaign in earnest.  From March 2015 until September 28th 22 

Chris Smolinsky, Rob Coppola and Oscar Castro along with other 23 

key employee leaders gathered signatures, held numerous 24 

meetings and organized group text threads and other ways of 25 
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communicating to share information and keep up morale. 1 

 The campaign culminated in a large meeting just before 2 

this petition was filed and on the day after with a big rally 3 

at W.B. Mason.  The evidence leaves no doubt that the Union had 4 

a very strong majority support.  This was not a group that 5 

would suddenly decide to turn its back on the Union effort, 6 

especially not in 17 days.  So something clearly happened in 7 

those 17 days. 8 

 What happened was the immediate implementation of a highly 9 

coordinated, well funded, expert led anti-union campaign.  And 10 

we will prove that this was an unlawful campaign, a fragrantly 11 

unlawful campaign.  Here are the facts.  Here’s what you need 12 

to know. 13 

 Company managers and supervisors knew who the Union 14 

supporters were, because the Teamsters handed the company’s 15 

warehouse manager a flier with photographs of the Union 16 

supporters and because the drivers held a rally to show their 17 

support for the Union and top managers came out to address the 18 

group.  Right away top managers and supervisors began to meet 19 

with drivers, solicit grievances, make promises and generally 20 

have an increased presence that had not formerly been part of 21 

the culture.   22 

 Drivers suddenly began to get much needed help with their 23 

work.  The warehouse became more efficient.  The delivery 24 

routes that were over scheduled were split, reduced.  And those 25 
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who had never -- supervisors and top managers who had never 1 

ridden with drivers before were now on the trucks working 2 

alongside the drivers, helping with deliveries, helping the 3 

trucks get loaded properly. 4 

 Refreshments began appearing nearly every day and 5 

generally the things that were once the source of the biggest 6 

complaints among the drivers got fixed or began running 7 

smoothly.  Drivers who had previously requested transfers, 8 

promotions and raises were suddenly offered them.  Drivers 9 

heard from managers of the company would find out who was 10 

behind the Union and various supervisors interrogated drivers 11 

about their union activities.   12 

 And then the company deployed its nuclear weapon, Michael 13 

D. Penn.  Penn is an anti-labor consultant who arrived within a 14 

week of the petition’s filing and began to run the ship.  15 

Drivers were called into lengthy captive audience meetings with 16 

Penn.  They met as often as every other day and for as long as 17 

two hours. 18 

 In preselected groups with the union leaders divided, Penn 19 

introduced himself to the drivers as a neutral who just wanted 20 

to give them the facts, give them the truth.  He told them that 21 

he himself had been a union organizer, but left when he 22 

realized how bad unions were for the workers.  Using finesse 23 

PowerPoints, Penn made all sorts of threatening statements and 24 

skewed facts to instill the greatest amount of fear possible in 25 
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the drivers. 1 

 And then the drivers heard the news that nailed the coffin 2 

on the Union; six terminations of their coworkers and the 3 

withholding of their annual raise.  Three drivers were suddenly 4 

all let go on the same day, October 2nd, just four days after 5 

the petition was filed, and three other drivers were fired 6 

right after.  Six terminations, all within days of the 7 

petition. 8 

 You will learn that W.B. Mason is not a company that has 9 

laid off South Boston supply drivers in bulk and there is no 10 

evidence of seasonal layoffs in Boston in this job category.  11 

In fact, at the time the company laid off Elton Ribeiro, Kerby 12 

Chery and Jason Cobbler, it had help wanted ads in the 13 

warehouse and break room and job postings up on Craigslist and 14 

Monster.com.  All three will testify they were surprised by 15 

their termination, with some having heard promises about their 16 

continued employment.  The business was busier than ever and 17 

the heavy workload was one of the main reasons the drivers were 18 

complaining.  Laying off three guys at that time does not makes 19 

sense. 20 

 You will also learn that W.B. Mason is not a company that 21 

fires drivers in Boston.  In fact, this is a company that does 22 

not even discipline drivers.  The drivers themselves will 23 

testify that terminations for misconduct or anything other than 24 

attendance and DUI types of issues were nonexistent.  Again, 25 
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these three terminations right after the petition was filed do 1 

not make sense. 2 

 Finally, the company though its managers and Mike Penn 3 

told the drivers they would not be receiving their annual raise 4 

normally given sometime towards the end of the year and made 5 

retroactive to the first week of October.  Drivers were told 6 

the Union and the NLRB charges were to blame, that the company 7 

could not do anything to change the status quo.  And then they 8 

did not get their wages.  The company withheld them. 9 

 This too does not make sense, because those wages were --] 10 

those wage increases were the status quo.  It especially does 11 

not make sense when suddenly just a few weeks before this trial 12 

those wage increases were granted retroactive to last October 13 

and they were larger than any raises the employees had ever 14 

seen.  The only way all these terminations and the withholding 15 

of the wage increases makes sense is the obvious; they were 16 

meant to cause fear and it worked. 17 

 The supportive text messages began to dwindle and union 18 

organizer Chris Smolinsky could not could not get any drivers 19 

to call him back or answer text messages.  On October 14th, 20 

after the workday was over, three of the biggest union leaders 21 

John Edwards, Rob Coppola and Carlos Pina, met with managers 22 

and Mike Penn at W.B. Mason’s South Boston location.  There 23 

they drafted a petition demanding that the Teamsters withdraw 24 

its petition for election and withdraw the ULPs with the NLRB. 25 
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 On October 15th those three drivers gathered about 30 1 

signatures from their coworkers and presented them to Chris 2 

Smolinsky dramatically demanding he walk away and go home The 3 

Union blocked the election and here we are.  Thank you. 4 

 JUDGE CARISSIMI:  Very good.  Does the Charging Party wish 5 

to make an opening statement? 6 

 MS. BUSHEY:  No thank you, Your Honor. 7 

 JUDGE CARISSIMI:  Does the Respondent wish to make an 8 

opening statement at this time? 9 

 MR. SCHWARTZ:  Your Honor, with your permission I would 10 

like to reserve my opening statement until our case in chief. 11 

 JUDGE CARISSIMI:  Certainly.   12 

 MR. SCHWARTZ:  Thank you. 13 

 JUDGE CARISSIMI:  We will do that.  Let’s go off the 14 

record briefly. 15 

(Whereupon, a brief recess was taken) 16 

 JUDGE CARISSIMI:  On the record. 17 

 MR. SCHWARTZ:  Your Honor, I’m sorry.  One more just -- 18 

 JUDGE CARISSIMI:  Certainly. 19 

 MR. SCHWARTZ:  -- procedural housekeeping -- 20 

 JUDGE CARISSIMI:  Do you want to raise this off the record 21 

or -- 22 

 MR. SCHWARTZ:  If you wouldn’t mind just -- 23 

 JUDGE CARISSIMI:  Off the record. 24 

(Whereupon, a brief recess was taken) 25 
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 JUDGE CARISSIMI:  On the record. 1 

 Let me ask this question.  The answer admitted positions 2 

but denied the supervisory status and agency on the basis that 3 

it was a legal conclusion.  Mr. Schwartz, are you prepared to 4 

admit that the individuals alleged in the initial complaint are 5 

supervisors under the meaning of 2(11), and 2(13) and 6(a)?  6 

We’ll start with that.  Is that -- 7 

 MR. SCHWARTZ:  We -- 8 

 JUDGE CARISSIMI:  -- something you can admit to? 9 

 MR. SCHWARTZ:  We are prepared to admit to that -- 10 

 JUDGE CARISSIMI:  Very good.  And in 6(b) in the original 11 

complaint Mike Penn is alleged to be a 2(13) agent.  Can you 12 

admit to that? 13 

 MR. SCHWARTZ:  Mr. Penn is an agent, correct. 14 

 JUDGE CARISSIMI:  Very good.  And in the amendment to the 15 

complaint there was an allegation that Anthony Cappello, a 16 

warehouse manager, is a supervisor and agent.  Can you admit 17 

that he is a supervisor and agent within the meaning of the 18 

Act? 19 

 MR. SCHWARTZ:  We can do that, Your Honor, correct. 20 

 JUDGE CARISSIMI:  Very good.  I think we are now at the 21 

point where we’re ready for the General Counsel’s first 22 

witness. 23 

 MS. VORRO:  Not quite, Judge.  We -- 24 

 JUDGE CARISSIMI:  Alright.   25 
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 MS. VORRO:  -- have some Joint exhibits and some 1 

stipulations that I’d like to read into -- 2 

 JUDGE CARISSIMI:  Very good. 3 

 MS. VORRO:  -- the record. 4 

 JUDGE CARISSIMI:  Let’s do that. 5 

 MS. VORRO:  The first thing I want to introduce is Joint 6 

exhibits 1 through 4.  All parties have copies of each of them.  7 

Joint exhibit 1 is the three R case documents in the related 8 

representation case.  It’s the petition, the election 9 

stipulation and the voter list. 10 

(Joint exhibit J-1 identified) 11 

 JUDGE CARISSIMI:  Very good. 12 

 MS. VORRO:  Joint exhibit 2 is the company’s employee 13 

handbook.  Joint exhibit 3 is a list of all Boston managers and 14 

supervisors provided by the employer.  And Joint exhibit 4 is a 15 

series of sign in sheets for employee meetings that were 16 

conducted by Mike Penn in October of 2015.  And I would move to 17 

admit those, Judge. 18 

(Joint exhibits J-2 through 4 identified) 19 

 JUDGE CARISSIMI:  Is there any objection to Joint exhibits 20 

1 through 4?  From -- 21 

 MS. BUSHEY:  No objection. 22 

 JUDGE CARISSIMI:  -- the Charging Party?  From Respondent? 23 

 MR. SCHWARTZ:  No, Your Honor. 24 

 JUDGE CARISSIMI:  They are admitted. 25 
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(Joint exhibits J-1 through 4 received in evidence) 1 

 MS. VORRO:  Okay.  There are also a few facts that the 2 

parties have agreed to stipulate to.  And I will read those 3 

into the record.  Number one, Michael Penn presented at each of 4 

the employee meetings held between October 6th and 16th 2015.  5 

No W.B. manager or supervisor attended any of those meetings. 6 

 Number two, there were four employee meetings held before 7 

October 6th that related to the Union’s organizing campaign.  8 

In each of these meetings no record was taken of the W.B. Mason 9 

employees who attended.  Number three, on September 28th at 10 

6:30 p.m. Chris Meehan presented at a meeting with employees.  11 

W.B. Mason supervisors Mike Meath, Carlos DeAndrade, Joel 12 

Burkowsky and Tim Hallinan were present. 13 

 On September 29th at 6:00 a.m. Chris Meehan presented at a 14 

meeting with employees.  W.B. Mason supervisors Mike Meath, 15 

Carlos DeAndrade, Joel Burkowsky and Tim Hallinan were present.  16 

On October 1 at 6:00 a.m. Carlos DeAndrade presented at a 17 

meeting with employees.  W.B. Mason supervisors Mike Meath, 18 

Joel Burkowsky and Tim Hallinan were present. 19 

 Number six, on October 2, 2015 at 6:00 a.m. Carlos 20 

DeAndrade presented at a meeting with employees.  W.B. Mason 21 

supervisors Mike Meath, Joel Burkowsky and Tim Hallinan were 22 

present.  And I want to clarify that all of those dates are in 23 

2015. 24 

 JUDGE CARISSIMI:  Very good. 25 
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 MS. VORRO:  One more stipulation.  Two more.  Number 1 

seven, when Respondent acquired NEOS, which is New England 2 

Office Supply, there were 20 routes that were impacted at the 3 

Boston location, which resulted in an increase in 12 million 4 

dollars in business to the Boston location.  And number eight, 5 

there were no layoffs of drivers or driver helpers, based on 6 

economic circumstances.  I believe that’s all the stipulations 7 

and Joint exhibits, Your Honor. 8 

 JUDGE CARISSIMI:  Does the Charging Party join in that 9 

stipulation, Ms. Bushey? 10 

 MS. BUSHEY:  Yes, Your Honor. 11 

 JUDGE CARISSIMI:  Does the Respondent? 12 

 MR. SCHWARTZ:  Yes, Your Honor. 13 

 JUDGE CARISSIMI:  I accept the stipulation. 14 

 MS. VORRO:  Thank you, Your Honor.  Now, I think we’re 15 

ready to begin. 16 

 JUDGE CARISSIMI:  Very good.  General Counsel, you may 17 

call your first witness. 18 

 MS. RAYMAN-READ:  Thank you, Your Honor.  General Counsel 19 

calls Christopher Michael Smolinsky. 20 

 JUDGE CARISSIMI:  Mr. Smolinsky, if you would step up to 21 

the witness stand, sir?  And before you are seated, if you 22 

would raise your right hand? 23 

Whereupon, 24 

CHRISTOPHER SMOLINSKY 25 
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Having been first duly sworn, was called as a witness and 1 

testified herein as follows: 2 

 JUDGE CARISSIMI:  Please have a seat. 3 

DIRECT EXAMINATION 4 

BY MS. RAYMAN-READ:   5 

Q Good morning. 6 

A Good morning. 7 

Q May I call you Chris? 8 

A Sure. 9 

 JUDGE CARISSIMI:  You know, it’s another one of my rules I 10 

neglected to -- 11 

 MS. RAYMAN-READ:  Oh. 12 

 JUDGE CARISSIMI:  -- mention. 13 

 MS. RAYMAN-READ:  I may not -- 14 

 JUDGE CARISSIMI:  People may -- 15 

 MS. RAYMAN-READ:  -- call you Chris. 16 

 JUDGE CARISSIMI:  -- know each other, but please use last 17 

names -- 18 

 MS. RAYMAN-READ:  Okay.  Mr. Smolinsky. 19 

 JUDGE CARISSIMI:  -- when you’re addressing witnesses. 20 

BY MS. RAYMAN-READ:    21 

Q I will be calling you Mr. Smolinsky.  Can you state and 22 

spell your name for the record, please? 23 

A Christopher Smolinsky, S-M-O-L-I-N-S-K-Y. 24 

Q Thank you.  Can you describe your role in the Teamsters 25 25 
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organizing campaign at W.B. Mason in Boston? 1 

A I was the lead organizer. 2 

Q And what group of workers were you trying to organize? 3 

A The supply drivers and helpers at the South Boston 4 

location. 5 

Q Was this one of your first organizing campaigns? 6 

A Yes. 7 

Q When did you first make contact with the drivers at W.B. 8 

Mason in Boston? 9 

A Either late February or early March 2015. 10 

Q What if any training do you get as an organizer? 11 

A I was given a packet to read.  It covers organizing drives 12 

and how to go about it.  And given -- I spoke with the previous 13 

organizer, who is the director of organizing. 14 

Q And who is that? 15 

A Bobby Aiguier.  At some length.  And I was given a copy of 16 

the Act. 17 

Q Okay.   18 

 JUDGE CARISSIMI:  The -- Bobby’s last name, what was that 19 

again? 20 

 THE WITNESS:  Aiguier, I think. 21 

 JUDGE CARISSIMI:  Alright.  You wouldn’t happen to know 22 

how to spell that would you? 23 

 THE WITNESS:  No. 24 

 JUDGE CARISSIMI:  Alright.  On a break, Ms. Bushey, maybe 25 
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you can help the reporter -- 1 

 MS. BUSHEY:  Sure. 2 

 JUDGE CARISSIMI:  -- with the spelling on that, alright? 3 

 MS. RAYMAN-READ:  I’m going to show you what’s been marked 4 

as General Counsel’s exhibit 2.  Do you recognize this 5 

document? 6 

 THE WITNESS:  Yes. 7 

BY MS. RAYMAN-READ:    8 

Q What is it? 9 

A It’s a page from the international organizing packet that 10 

I received. 11 

(General Counsel’s GC-2 identified) 12 

Q And what’s the topic of the page? 13 

A Authorization cards, petitions. 14 

Q Did you get this as part of your training materials? 15 

A Yes. 16 

 MS. RAYMAN-READ:  Move to admit it as General Counsel’s 17 

exhibit 2. 18 

 JUDGE CARISSIMI:  Any objection to General Counsel 2? 19 

 MR. SCHWARTZ:  No objection, Your Honor. 20 

 MS. BUSHEY:  No objection. 21 

 JUDGE CARISSIMI:  General Counsel 2 is admitted. 22 

(General Counsel’s GC-2 received in evidence) 23 

BY MS. RAYMAN-READ:     24 

Q And who gave this to you? 25 
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A It was sent to me via email from the International. 1 

Q Did you get it before or after you began handing out cards 2 

in the W.B. Mason campaign? 3 

A Before. 4 

Q Did you receive other training, instruction or advice 5 

about how to obtain card signatures besides this? 6 

A I was just told to always tell the truth.  Get -- you 7 

know, get strong cards.  You didn’t want to tell people 8 

anything like oh, it’s just to get more information or anything 9 

like that.  You want to ask for a commitment when you have 10 

somebody sign a card. 11 

Q Okay.  Did you follow the training instructions when you 12 

obtained card signatures in W.B. Mason’s campaign? 13 

A Yes. 14 

Q Why were you so careful to do that? 15 

A Because we wanted to get a good gauge on the campaign to 16 

know when we’re filing that we have a strong majority and not 17 

be second guessing ourselves wondering whether people were 18 

willing to make that commitment or not. 19 

Q Is there anything you intentionally do not say when 20 

handing out cards? 21 

A Yeah.  We don’t say things like, you know, this is just to 22 

get information or we’re just going to get an election.  We 23 

never want to say that, because we don’t want an election we’re 24 

going to lose. 25 
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Q I’m going to show you what’s been marked as General 1 

Counsel’s exhibit 3.  Do you recognize this document? 2 

A Yes.  It’s an authorization for representation card. 3 

(General Counsel’s GC-3 identified) 4 

Q Okay.  And does this card mention anything about an 5 

election on it? 6 

A No. 7 

Q Does this card mention anything about getting more 8 

information from the Teamsters? 9 

 MR. SCHWARTZ:  Objection. 10 

 THE WITNESS:  No. 11 

 JUDGE CARISSIMI:  Basis for the objection? 12 

 MR. SCHWARTZ:  The document speaks -- 13 

 JUDGE CARISSIMI:  It does. 14 

 MR. SCHWARTZ:  -- for itself.  15 

 JUDGE CARISSIMI:  I’m going sustain the objection to the 16 

last question. 17 

 MS. RAYMAN-READ:  Okay.  Withdrawn. 18 

BY MS. RAYMAN-READ:   19 

Q Is this the same card you handed to drivers and helpers in 20 

the W.B. Mason campaign? 21 

A Yes. 22 

 MS. RAYMAN-READ:  Move to admit General Counsel’s exhibit 23 

3. 24 

 JUDGE CARISSIMI:  Any objection to GC-3. 25 
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 MR. SCHWARTZ:  No objection. 1 

 MS. BUSHEY:  No objection. 2 

 JUDGE CARISSIMI:  GC-3 is admitted. 3 

(General Counsel’s GC-3 received in evidence) 4 

BY MS. RAYMAN-READ:   5 

Q Alright.  Let’s start now at the beginning of your 6 

involvement with the campaign at W.B. Mason.  In March of 7 

February 2015 who did you first contact? 8 

A I ran into Manny DaSilva. 9 

Q Who is he? 10 

A He’s a supply driver. 11 

Q And what happened next? 12 

A I was walking downtown and I seen him unloading his truck.  13 

I went up to him, introduced myself, gave him my card, asked 14 

him about his working conditions and, you know, we have a brief 15 

conversation and I moved on.  He didn’t seem interested.  He 16 

seemed -- you know, his normal complaints, but he was -- seemed 17 

pretty content with the job that he had. 18 

Q And what happened next in the campaign? 19 

A It was either the next day or the following day I had 20 

gotten an email from my assistant at the hall saying that we 21 

had gotten two calls from W.B. Mason supply drivers wanted to 22 

organize. 23 

Q Do you recall who those calls were from? 24 

A Oscar Castro and Rob Coppola. 25 
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Q Alright.  Can you describe the early stages of the 1 

organizing campaign? 2 

 MR. SCHWARTZ:  Can we get some -- objection on timing, 3 

timeframe. 4 

 MS. RAYMAN-READ:  I’ll clarify.   5 

 JUDGE CARISSIMI:  Yeah.  I think it would be helpful at 6 

this point. 7 

 MS. RAYMAN-READ:  Sure.  Following those phone calls, can 8 

you describe what happened next in the organizing campaign? 9 

 THE WITNESS:  Sure. 10 

 MR. SCHWARTZ:  Same objection. 11 

BY MS. RAYMAN-READ:   12 

Q Following those phone calls right after -- 13 

 MR. SCHWARTZ:  I’m just for the time. 14 

 MS. RAYMAN-READ:  -- March -- 15 

 JUDGE CARISSIMI:  Yeah. 16 

 MS. RAYMAN-READ:  He said earlier March 2015.  I think he 17 

said it. 18 

 JUDGE CARISSIMI:  I believe that’s the case.  And I’ll 19 

tell you, generally my approach is that I let attorneys ask 20 

questions in terms of those things they way they want to.  If 21 

you’re unclear about something on cross examination, I think 22 

it’s better to go back and do it then.  That’s my approach. 23 

That way we keep the testimony going. 24 

 MR. SCHWARTZ:  Thank you. 25 
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 JUDGE CARISSIMI:  Alright.   1 

 MS. RAYMAN-READ:  So I think you’ve answered the question.  2 

Can you describe the early stages of a campaign, after those 3 

calls with Rob Coppola and Oscar Castro? 4 

 THE WITNESS:  I spoke with both of those guys on the phone 5 

and they had agreed to meet.  So I drove to Winthrop and met 6 

them at a coffee shop where we discussed -- a lot of it was 7 

listening.  They had a lot of complaints.   8 

 It was a brutal winter.  The working conditions were poor.  9 

They were getting treated poorly by management.  Those kind of 10 

things.   11 

 And we talked about organizing and how we can go about it.  12 

You know, I answered a bunch of questions.  Pretty lengthy 13 

meeting.  Eventually we got kicked out of the coffee shop, 14 

because it was closing.   15 

 So we went over to Rob’s house in Winthrop and sat around 16 

his kitchen.  We were talking there for a while.  And then 17 

these guys were pretty eager.  They wanted to see change.  18 

 So I explained to them about the card.  You know, how it 19 

was making a commitment.  And that if they were sure they 20 

wanted Teamsters representation, this is one of the steps that 21 

we had to take, because we eventually would need these to file 22 

for an election.  And Rob and Oscar both signed cards there in 23 

the kitchen. 24 

CONTINUED DIRECT EXAMINATION 25 
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BY MS. RAYMAN-READ:   1 

Q Okay.   2 

 JUDGE CARISSIMI:  And Rob’s last name? 3 

 THE WITNESS:  Coppola.  Sorry. 4 

 JUDGE CARISSIMI:  And Oscar’s? 5 

 THE WITNESS:  Castro. 6 

 JUDGE CARISSIMI:  If you could try to use last names isn’t 7 

-- 8 

 THE WITNESS:  Sure.  I’ll try. 9 

 JUDGE CARISSIMI:  -- helpful.  Thank you. 10 

 MS. RAYMAN-READ:  Alright.  I’ve just given you what’s 11 

been marked as General Counsel’s exhibit 4(a) and 4(b).  Do you 12 

recognize 4(a)? 13 

 THE WITNESS:  Yes. 14 

BY MS. RAYMAN-READ:   15 

Q What is that? 16 

A It’s Robert Coppola’s authorization card. 17 

(General Counsel’s GC-4(a) identified) 18 

Q And what is the date of the signature? 19 

A 3/14/15. 20 

Q Did you give this card to Robert Coppola? 21 

A Yes. 22 

Q Did he sign it in your presence? 23 

A Yes. 24 

Q And what did you -- and -- 25 
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 MS. RAYMAN-READ:  Well, move to admit.  Move to admit 1 

General Counsel’s 4(a)? 2 

 JUDGE CARISSIMI:  Any objection to 4(a)? 3 

 MR. SCHWARTZ:  No objection. 4 

 MS. BUSHEY:  No objection. 5 

 JUDGE CARISSIMI:  4(a) is admitted. 6 

(General Counsel’s GC-4(a) received in evidence) 7 

 MS. RAYMAN-READ:  Alright.  Turning to 4(b), do you 8 

recognize this document? 9 

 THE WITNESS:  Yes. 10 

BY MS. RAYMAN-READ:   11 

Q What is it? 12 

A Oscar Castro’s authorization card. 13 

(General Counsel’s GC-4(b) identified) 14 

Q And what’s the date of that signature? 15 

A 3/14/15. 16 

Q Did he sign it in your presence? 17 

A Yes. 18 

Q Did you give it to him? 19 

A Yes. 20 

Q Did both of them give it back to you on that date? 21 

A Yes. 22 

Q Was that the date of your meeting in the coffee shop that 23 

you were describing? 24 

A Yes, the one that moved to Rob’s kitchen.  Yeah. 25 
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 MS. RAYMAN-READ:  Okay.  Did I already move to -- move to 1 

admit General Counsel’s exhibit 4(b). 2 

 JUDGE CARISSIMI:  Is there any objection to 4(b)? 3 

 MR. SCHWARTZ:  No objection. 4 

 MS. BUSHEY:  No objection. 5 

 JUDGE CARISSIMI:  4(b) is admitted. 6 

(General Counsel’s GC-4(b) received in evidence) 7 

BY MS. RAYMAN-READ:   8 

Q And do you recall what you told them about the cards when 9 

you gave them to them? 10 

A Yeah.  I told them that they were making a commitment.  11 

You know, that they wanted Teamsters representation and this 12 

was a commitment.  13 

Q Okay.  After that meeting with Rob and Oscar what happened 14 

next in the campaign? 15 

A Rob and Oscar, they needed -- kept saying they needed 16 

time.  So things kind of delved down for a couple months.  They 17 

were working on guys, kind of keeping it real low key.  18 

Obviously, they were only two.  There was a lot of guys that 19 

didn’t want to take any unnecessary risks in coming right out.  20 

So it took a while for Rob to get some guys together. 21 

Q Okay.  Alright.  I’ve shown you what’s been marked as 22 

General Counsel’s exhibit 5.  Can you -- do you recognize this? 23 

A Yes. 24 

Q What is it? 25 
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A It’s an organizing meeting sign in sheet -- 1 

Q What was it for? 2 

A -- with me and the W.B. Mason supply drivers and helpers. 3 

(General Counsel’s GC-5 identified) 4 

Q Okay.  What was the date of the meeting? 5 

A 5/23/15. 6 

Q Do you always keep track of who comes to meetings? 7 

A Yes. 8 

Q Do you usually have a structure for your union meetings? 9 

A Well, I like to introduce myself, give a little of the 10 

Teamsters history.  The meetings can take any shape, especially 11 

when you have guys that are full of passion that have been 12 

getting beat down.  They want to talk.  So a lot of it’s 13 

listening.  You know, I usually field a lot of questions and 14 

listen to the things that they have to say, before I get to get 15 

into the things that I think are, you know, necessary for them 16 

to know. 17 

Q Okay.  On May 23rd, did all of the individuals who came to 18 

that meeting sign the sign in sheet? 19 

A Yes. 20 

 MS. RAYMAN-READ:  Move to admit General Counsel’s exhibit 21 

5. 22 

 JUDGE CARISSIMI:  Any objection to General Counsel 5? 23 

 MR. SCHWARTZ:  No objection. 24 

 MS. BUSHEY:  No objection. 25 
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 JUDGE CARISSIMI:  General Counsel 5 is admitted. 1 

(General Counsel’s GC-5 received in evidence) 2 

 MS. RAYMAN-READ:  Okay.   3 

BY MS. RAYMAN-READ:   4 

Q Where was that meeting? 5 

A This meeting was at Rob Coppola’s house in Winthrop. 6 

Q And who attended that meeting? 7 

A Leon Gordon, Claudio Brandao, Justin Cohane, Carlos Pina, 8 

Robert Froio and Rob Coppola. 9 

Q Who invited those individuals? 10 

A Rob did. 11 

Q Why? 12 

A Rob had thought -- he said he had some guys.  It was a 13 

really diverse group at W.B. Mason.  And he thought that if we 14 

could make our group more diverse a better chance we would 15 

have.  So we had brought some guys in from different ethnic 16 

backgrounds, but also different lengths of service. 17 

Q Okay.  And what happened at that meeting? 18 

A At that meeting we talked.  Like I said, I listened to a 19 

lot of what they had to say.  Rob talked, Oscar talked.  We 20 

fielded some questions.   21 

 And then I went over, you know, workers’ rights and the 22 

protections that they had, how a campaign would work, things 23 

that they could expect from their employer, things that they 24 

could expect from me and things that I expected from them.  At 25 



34  

BURKE COURT REPORTING, LLC 

1044 Route 23 North, Suite 206 

Wayne, New Jersey  07470 

(973) 692-0660 

the end of the meeting I told the guys that were more 1 

comfortable that were willing to move forward and make that 2 

commitment, I handed out cards and asked guys, you know, if you 3 

wanted Teamsters representation and you’re sure about this 4 

commitment, sign some cards. 5 

Q Alright.  I’m showing you what’s been marked as General 6 

Counsel’s exhibit 6(a), 6(b), 6(c) and 6(d).  Do you recognize 7 

6(a)? 8 

A Yes. 9 

Q What is 6(a)? 10 

A Claudio Brandao’s authorization card. 11 

(General Counsel’s GC-6(a) identified) 12 

Q What’s the date of the signature?  If you can read it. 13 

A 5/23/15. 14 

Q And do you recognize 6(b)? 15 

A Yes. 16 

 JUDGE CARISSIMI:  Hold up.  Let’s do these one by one, in 17 

terms of introduction. 18 

 MS. RAYMAN-READ:  Okay.   19 

 JUDGE CARISSIMI:  Alright.   20 

BY MS. RAYMAN-READ:   21 

Q Did you hand Claudio Brandao this card at the five -- at 22 

the May 23rd meeting? 23 

A Yes. 24 

Q Did he fill it out while he was at the meeting? 25 
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A Yes. 1 

Q Did he return it to you before he left the meeting? 2 

A Yes. 3 

 MS. RAYMAN-READ:  Move to admit General Counsel’s 6 -- 4 

exhibit 6(a). 5 

 JUDGE CARISSIMI:  Was his signature on the card when he 6 

gave it back to you at the end of the meeting? 7 

 THE WITNESS:  Yes. 8 

 JUDGE CARISSIMI:  Did you see him put his signature on it? 9 

 THE WITNESS:  I handed all the guys the cards in front of 10 

me.  They all filled them out, and signed them and handed them 11 

right back. 12 

 JUDGE CARISSIMI:  Thank you.  Any objection to 6(a)? 13 

 MR. SCHWARTZ:  No objection. 14 

 JUDGE CARISSIMI:  Ms. Bushey? 15 

 MS. BUSHEY:  No objection. 16 

 JUDGE CARISSIMI:  6(a) is admitted.   17 

(General Counsel’s GC-6(a) received in evidence) 18 

 MS. RAYMAN-READ:  May I continue? 19 

 JUDGE CARISSIMI:  You may proceed. 20 

BY MS. RAYMAN-READ:   21 

Q Okay.  Now moving on to 6(b).  You already said -- excuse 22 

me.   Did you hand Robert Froio this card? 23 

A Yes. 24 

(General Counsel’s GC-6(b) identified) 25 
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Q Did he sign the card while he was at the meeting? 1 

A Yes. 2 

Q Did he return the card to you while he was at the meeting? 3 

A Yes. 4 

 MS. RAYMAN-READ:  Move to admit Robert Froio’s card, 5 

General Counsel’s exhibit 6(b). 6 

 JUDGE CARISSIMI:  Any objection to 6(b)? 7 

 MR. SCHWARTZ:  No objection, Your Honor. 8 

 MS. BUSHEY:  No objection. 9 

 JUDGE CARISSIMI:  6(b) is admitted. 10 

(General Counsel’s GC-6(b) received in evidence) 11 

 MS. RAYMAN-READ:  Okay.   12 

BY MS. RAYMAN-READ:   13 

Q Now looking at 6(c), did you had Leon Gordon this card? 14 

A Yes. 15 

(General Counsel’s GC-6(c) identified) 16 

Q Did he fill it out at the meeting? 17 

A Yes. 18 

Q Did he hand it back to you at the meeting? 19 

A Yes. 20 

 MS. RAYMAN-READ:  Move to admit Leon Gordon’s card, 21 

General Counsel’s exhibit -- 22 

 JUDGE CARISSIMI:  Was his signature on it when he gave it 23 

back to you? 24 

 THE WITNESS:  Yes. 25 
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 JUDGE CARISSIMI:  Any objection to 6(c)? 1 

 MR. SCHWARTZ:  No objection. 2 

 MS. BUSHEY:  No objection. 3 

 JUDGE CARISSIMI:  6(c) is admitted. 4 

(General Counsel’s GC-6(c) received in evidence) 5 

 MS. RAYMAN-READ:  Alright.   6 

BY MS. RAYMAN-READ:   7 

Q Now looking at General Counsel’s exhibit 6(d), did you 8 

hand Carlos Pina this card? 9 

A Yes. 10 

(General Counsel’s GC-6(d) identified) 11 

Q Did he fill it out while he was at the meeting? 12 

A Yes. 13 

Q Did he sign it while he was at the meeting? 14 

A Yes. 15 

Q Did he give it back to you before he left the meeting? 16 

A Yes. 17 

 MS. RAYMAN-READ:  Move to admit General Counsel’s exhibit 18 

6(d). 19 

 JUDGE CARISSIMI:  Is there any objection to 6(d)? 20 

 MR. SCHWARTZ:  No objection. 21 

 MS. BUSHEY:  No objection. 22 

 JUDGE CARISSIMI:  6(d) is admitted. 23 

(General Counsel’s GC-6(d) received in evidence) 24 

BY MS. RAYMAN-READ:   25 
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Q Did any of the people who attended that meeting not sign a 1 

card at that meeting? 2 

A Yes, Justin Cohane said he needed more time to think about 3 

it. 4 

Q Alright.  I have given you what’s been marked as General 5 

Counsel’s exhibit 7.  Do you recognize this document? 6 

A Yes. 7 

Q What is it? 8 

A It’s a W.B. Mason organizing sign in sheet. 9 

(General Counsel’s GC-7 identified) 10 

Q And what meeting was this sign in sheet for? 11 

A This meeting was held at Rob Coppola’s house. 12 

Q What was the date of the meeting? 13 

A 7/25/15. 14 

Q According to the sign in sheet, how many people attended 15 

that meeting? 16 

A 14. 17 

Q Did everyone who came to the meeting sign in? 18 

A No. 19 

Q Why not? 20 

A Typically I would have a sign in sheet and I would have 21 

guys sign in at the beginning of the meeting.  On this day I 22 

forgot to bring a sheet and didn’t remember until the end of 23 

the meeting.  So some guys had already taken off. 24 

Q Okay.  What happened during this meeting? 25 
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A We had a lot of guys at this meeting.  So again, I 1 

introduced myself.  I talked about the organizing campaign, 2 

what it meant to the guys.   3 

 They voiced their concerns and things that they wanted to 4 

see changed.  A lot of people spoke up at this meeting.  Damon 5 

spoke up.  Damon DeRosa spoke up.  Dan Ross spoke up.  Rob, 6 

Claudio.  A lot of the guys were voicing their opinions about 7 

change and how they needed to band together to force change.   8 

 We went over the process again.  I told the guys their 9 

rights under the Act.  Things they could expect.  I really 10 

tried to drive home point of how stressful the organizing 11 

campaign is going to become.  I often tell guys it’s the 12 

hardest thing you’re ever going to do. 13 

 And then once we fielded enough questions where I thought 14 

that, you know, there was nothing of substance I guess left, I 15 

had asked the guys if -- you know, if you’re comfortable, if 16 

you want to make this commitment, if you want to move on, if 17 

you feel you’re secure in your decision, we’re going to sign 18 

cards.  I handed out cards again at this meeting.  Guys signed 19 

them and gave them back to me. 20 

 MS. RAYMAN-READ:  Okay.  So move to admit General 21 

Counsel’s exhibit 7. 22 

 JUDGE CARISSIMI:  Is there any objection to GC-7? 23 

 MR. SCHWARTZ:  No objection, Your Honor.  24 

 MS. BUSHEY:  No objection. 25 
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 JUDGE CARISSIMI:  GC-7 is admitted. 1 

(General Counsel’s GC-7 received in evidence) 2 

 MS. RAYMAN-READ:  Thank you. 3 

BY MS. RAYMAN-READ:   4 

Q Alright.  I am showing you what’s been marked as General 5 

Counsel’s 8(a) through 8(i) -- 8 -- 6 

 MS. VORRO:  J. 7 

 MS. RAYMAN-READ:  -- (j) excuse me.  Okay.  Let’s start 8 

with 8(a).  Do you recognize this card? 9 

 THE WITNESS:  Yes, it’s Nicholas Ardizzoni’s authorization 10 

card. 11 

(General Counsel’s GC-8(a) identified) 12 

BY MS. RAYMAN-READ:   13 

Q Okay.  What’s the date of the signature? 14 

A 7/25/15. 15 

Q Did you hand Nicholas Ardizzoni this card? 16 

A Yes. 17 

Q At the July 25th meeting? 18 

A Yes. 19 

Q Did he sign it while he was there? 20 

A Yes. 21 

Q Did he hand it back to you before he left? 22 

A Yes. 23 

 MS. RAYMAN-READ:  Move to admit General Counsel’s exhibit 24 

8(a). 25 



41  

BURKE COURT REPORTING, LLC 

1044 Route 23 North, Suite 206 

Wayne, New Jersey  07470 

(973) 692-0660 

 JUDGE CARISSIMI:  Is there any objection to 8(a)? 1 

 MR. SCHWARTZ:  May I ask one question, Your Honor? 2 

 JUDGE CARISSIMI:  You may. 3 

VOIR DIRE EXAMINATION 4 

BY MR. SCHWARTZ:   5 

Q Did he sign this in your presence? 6 

A Yes.  They were all in a group.  I handed them the cards.  7 

They signed the cards and handed them back. 8 

 MR. SCHWARTZ:  No objection, Your Honor. 9 

 JUDGE CARISSIMI:  8(a) is admitted. 10 

(General Counsel’s GC-8(a) received in evidence) 11 

 MS. RAYMAN-READ:  Okay.   12 

CONTINUED DIRECT EXAMINATION 13 

BY MS. RAYMAN-READ:   14 

Q Now looking at General Counsel’s exhibit 8(b), do you 15 

recognize this card? 16 

A Yes, Sean Brennan’s authorization card. 17 

(General Counsel’s GC-8(b) identified) 18 

Q And what is the date of the signature of that card? 19 

A 7/25/15. 20 

Q Did you hand him this card? 21 

A Yes. 22 

Q Was it at the meeting on July 25th? 23 

A Yes. 24 

Q Did he sign that card during the meeting? 25 



42  

BURKE COURT REPORTING, LLC 

1044 Route 23 North, Suite 206 

Wayne, New Jersey  07470 

(973) 692-0660 

A Yes. 1 

Q Did he give it back to you before he left the meeting? 2 

A Yes. 3 

 MS. RAYMAN-READ:  Move to admit General Counsel’s exhibit 4 

8(b). 5 

 JUDGE CARISSIMI:  Any objection to 8(b)? 6 

 MR. SCHWARTZ:  No objection. 7 

 JUDGE CARISSIMI:  8(b) is admitted. 8 

(General Counsel’s GC-8(b) received in evidence) 9 

BY MS. RAYMAN-READ:   10 

Q Looking at General Counsel’s exhibit 8(c), do you 11 

recognize this card? 12 

A Yes, it’s Kenny DeAndrade’s authorization card. 13 

(General Counsel’s GC-8(c) identified) 14 

Q And what’s the date on that card? 15 

A 7/25/15. 16 

Q And did you hand him this card at the July 25th meeting? 17 

A Yes. 18 

Q Did he sign it at that meeting? 19 

A Yes. 20 

Q Did he return it to you before leaving the meeting? 21 

A Yes. 22 

 MS. RAYMAN-READ:  Move to admit General Counsel’s exhibit 23 

8(c). 24 

 JUDGE CARISSIMI:  Any objection to 8(c)? 25 
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 MR. SCHWARTZ:  No objection. 1 

 JUDGE CARISSIMI:  8(c) is admitted. 2 

(General Counsel’s GC-8(c) received in evidence) 3 

By MS. RAYMAN-READ:   4 

Q Now moving to General Counsel’s exhibit 8(d), do you 5 

recognize this card? 6 

A Yes, it’s Damon DeRosa’s authorization card. 7 

(General Counsel’s GC-8(d) identified) 8 

Q What the date of the signature? 9 

A 7/25/15. 10 

Q Did you give it to him at the July 25th meeting? 11 

A Yes. 12 

Q Did he sign it at that meeting? 13 

A Yes. 14 

Q Did he return it to you before leaving the meeting? 15 

A Yes. 16 

 MS. RAYMAN-READ:  Move to admit General Counsel’s exhibit 17 

8(d). 18 

 JUDGE CARISSIMI:  Is there any objection to 8(d)? 19 

 MR. SCHWARTZ:  No objection, Your Honor. 20 

BY MS. RAYMAN-READ:   21 

Q Now General Counsel’s exhibit 8(e), do you recognize that 22 

document? 23 

 COURT REPORTER:  It’s received? 24 

 THE WITNESS:  Yes.   25 



44  

BURKE COURT REPORTING, LLC 

1044 Route 23 North, Suite 206 

Wayne, New Jersey  07470 

(973) 692-0660 

 JUDGE CARISSIMI:  I’m sorry? 1 

 COURT REPORTER:  It’s received? 2 

 JUDGE CARISSIMI:  Yes, 8(d) is admitted.  Yes. 3 

(General Counsel’s GC-8(d) received in evidence) 4 

BY MS. RAYMAN-READ:   5 

Q Okay.  Excuse me.  General Counsel’s exhibit 8(e), do you 6 

recognize that card? 7 

A Yes, it’s Joe Dziczek’s authorization card. 8 

(General Counsel’s GC-8(e) identified) 9 

Q And what’s the date of his signature? 10 

A 7/25/15. 11 

Q Did you give him that card at the July 25th meeting? 12 

A Yes. 13 

Q Did he sign it at that meeting? 14 

A Yes. 15 

Q Did he return it to you before the end of the meeting? 16 

A Yes. 17 

 MS. RAYMAN-READ:  Move to admit General Counsel’s exhibit 18 

8(e). 19 

 JUDGE CARISSIMI:  Is there any objection to 8(e)? 20 

 MR. SCHWARTZ:  No objection. 21 

 JUDGE CARISSIMI:  8(e) is admitted. 22 

(General Counsel’s GC-8(e) received in evidence) 23 

 MS. RAYMAN-READ:  Alright.   24 

BY MS. RAYMAN-READ:   25 
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Q General Counsel’s exhibit 8(f), do you recognize that 1 

document? 2 

A Yes.  It’s John Edwards’ authorization card. 3 

(General Counsel’s GC-8(f) identified) 4 

Q What’s the date of the signature? 5 

A 7/25. 6 

Q Did you hand it to him at the 7/25/15 meeting? 7 

A Yes. 8 

Q Did he sign it at that meeting? 9 

A Yes. 10 

Q Did he return it to you before he left that meeting? 11 

A Yes. 12 

 MS. RAYMAN-READ:  Move to admit General Counsel’s exhibit 13 

8(f). 14 

 JUDGE CARISSIMI:  Is there any objection to 8(f)? 15 

 MR. SCHWARTZ:  No objection, Your Honor. 16 

BY MS. RAYMAN-READ:   17 

Q General Counsel’s exhibit --  18 

 JUDGE CARISSIMI:  8(f) is admitted. 19 

(General Counsel’s GC-8(f) received in evidence) 20 

 MS. RAYMAN-READ:  Oh, excuse me.  I’m sorry. 21 

 JUDGE CARISSIMI:  That’s quite alright.  I was a little 22 

bit slow. 23 

 MS. RAYMAN-READ:  And I’m just trying to be efficient.  24 

General Counsel’s exhibit 8(g), do you recognize that document? 25 
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 THE WITNESS:  Yes, it’s Henry Martinez’s authorization 1 

card. 2 

(General Counsel’s GC-8(g) identified) 3 

BY MS. RAYMAN-READ:   4 

Q Did you -- oh, what’s the date of that card? 5 

A 7/25/15. 6 

Q Did you hand him that card on the July 25th 2015 meeting? 7 

A Yes. 8 

Q Did he sign it at that meeting? 9 

A Yes. 10 

Q Did he return it to you before he left that meeting? 11 

A Yes. 12 

 MS. RAYMAN-READ:  Move to admit General Counsel’s exhibit 13 

8(g). 14 

 JUDGE CARISSIMI:  Any objection to 8(g)? 15 

 MR. SCHWARTZ:  No objection. 16 

 JUDGE CARISSIMI:  8(g) is admitted. 17 

(General Counsel’s GC-8(g) received in evidence) 18 

BY MS. RAYMAN-READ:   19 

Q General Counsel’s exhibit 8(h), do you recognize that 20 

document? 21 

A Yes, it’s Daniel Ross’ authorization card. 22 

(General Counsel’s GC-8(h) identified) 23 

Q What’s the date of his signature? 24 

A 7/25/15.Q 25 
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Q Did you give him this card on the July 25th meeting? 1 

A Yes. 2 

Q Did he sign it on that -- at that meeting? 3 

A Yes. 4 

Q Did he return it to you before leaving the meeting? 5 

A Yes. 6 

 MS. RAYMAN-READ:  Move to admit General Counsel’s exhibit 7 

8(h). 8 

 JUDGE CARISSIMI:  Any objection to 8(h). 9 

 MR. SCHWARTZ:  No objection, Your Honor. 10 

 JUDGE CARISSIMI:  8(h) is admitted. 11 

(General Counsel’s GC-8(h) received in evidence) 12 

BY MS. RAYMAN-READ:   13 

Q Now turning to General Counsel’s exhibit 8(i), do you 14 

recognize that document? 15 

A Yes, it’s Fahad Saleh’s authorization card. 16 

(General Counsel’s GC-8(i) identified) 17 

Q What’s the date of his signature? 18 

A 7/25/15. 19 

Q Did you give the card to him on July 25th? 20 

A Yes. 21 

Q Did he sign it at that meeting? 22 

A Yes. 23 

Q Did he return it to you before leaving that meeting? 24 

A Yes. 25 
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 MS. RAYMAN-READ:  Move to admit General Counsel’s exhibit 1 

8(i). 2 

 JUDGE CARISSIMI:  Is there any objection to 8(i)? 3 

 MR. SCHWARTZ:  No objection. 4 

 JUDGE CARISSIMI:  8(i) is admitted. 5 

(General Counsel’s GC-8(i) received in evidence) 6 

BY MS. RAYMAN-READ:   7 

Q And finally General Counsel’s exhibit 8(j), do you 8 

recognize that document? 9 

A Yes.  It’s Francis Soriano’s authorization card. 10 

(General Counsel’s GC-8(j) identified) 11 

Q What’s the date of his signature? 12 

A 7/25/15. 13 

Q Did you hand him that card on the July 25th meeting? 14 

A Yes. 15 

Q Did he sign it at that meeting? 16 

A Yes. 17 

Q Did he return it to you before leaving that meeting? 18 

A Yes. 19 

 MS. RAYMAN-READ:  Move to admit General Counsel’s exhibit 20 

8(j). 21 

 JUDGE CARISSIMI:  Is there any objection to 8(j)? 22 

 MR. SCHWARTZ:  No objection. 23 

 JUDGE CARISSIMI:  8(j) is admitted. 24 

(General Counsel’s GC-8(j) received in evidence) 25 
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BY MS. RAYMAN-READ:   1 

Q I’m showing you what’s been marked as General Counsel’s 2 

exhibit 9.  Do you recognize this document? 3 

A Yes.  It’s Justin Cohane’s authorization card. 4 

(General Counsel’s GC-9 identified) 5 

Q What’s the date of that? 6 

A 7/25/15. 7 

Q What’s the date of that signature?  Sorry. 8 

A 7/25/15. 9 

Q And do you recall whether Justin Cohane filled it out at 10 

that meeting? 11 

A Yes, he did. 12 

Q Did he return it to you at that meeting? 13 

A Yes. 14 

Q Did he sign it at that meeting? 15 

 MS. RAYMAN-READ:  Okay.  Move to admit General Counsel’s 16 

exhibit 9. 17 

 JUDGE CARISSIMI:  Is there any objection to GC-9? 18 

 MR. SCHWARTZ:  No objection. 19 

 JUDGE CARISSIMI:  GC-9 is admitted. 20 

(General Counsel’s GC-9 received in evidence) 21 

 MS. RAYMAN-READ:  Okay.   22 

BY MS. RAYMAN-READ:   23 

Q At this point fairly early still in the campaign, did you 24 

give cards to any of the leaders to get other drivers to sign? 25 
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A I did. 1 

Q Who did you -- 2 

A I gave Oscar, Rob -- 3 

Q Can you please use last names? 4 

A Oh, sorry.  Oscar Castro, Rob Coppola, John Edwards, 5 

Claudio Brandao, Kenny DeAndrade. 6 

Q I’m showing you what’s been marked as General Counsel’s 7 

exhibit 10(a), 10(b) and 10(c).  Going through them one at a 8 

time, do you recognize General Counsel’s exhibit 10(a)? 9 

A Yes. 10 

Q What is it? 11 

A Darrell Acker’s authorization card. 12 

(General Counsel’s GC-10(a) identified) 13 

Q What’s the date of the signature? 14 

A 7/24/15. 15 

Q Did you give Darrell Acker this card? 16 

A No. 17 

Q Did you witness him sign it? 18 

A No. 19 

Q How did you get it back? 20 

A Claudio gave it back to me.  I had originally given to 21 

Oscar I believe and it back through Claudio. 22 

 MS. RAYMAN-READ:  Okay.  Move to admit General Counsel’s 23 

exhibit 10(a). 24 

 JUDGE CARISSIMI:  Any objection to 10(a)? 25 
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 MR. SCHWARTZ:  Object on authenticity.  There’s no one 1 

here to authenticate that he signed it in front of them.  We 2 

don’t that this is his signature. 3 

 JUDGE CARISSIMI:  Are you going to call any other 4 

authenticating witness for this card? 5 

 MS. RAYMAN-READ:  We will.  Also, I’d like point out that 6 

case law -- or under Board case law there -- you do not need a 7 

personal witness for card signatures such as in a situation 8 

like a meeting or where there’s cards that are being 9 

distributed -- 10 

 JUDGE CARISSIMI:  That -- 11 

 MS. RAYMAN-READ:  -- or being -- 12 

 MR. SCHWARTZ:  But to -- 13 

 MS. RAYMAN-READ:  -- handed out. 14 

 MR. SCHWARTZ:  -- introduce it into evidence is a 15 

different story. 16 

 JUDGE CARISSIMI:  Yeah.  It depends on the circumstances -17 

- 18 

 MS. RAYMAN-READ:  It does. 19 

 JUDGE CARISSIMI:  -- as I recall it.  So I’m going to 20 

sustain the objection at this point. 21 

 MS. RAYMAN-READ:  Okay.   22 

BY MS. RAYMAN-READ:   23 

Q Moving to General Counsel’s exhibit 10(b), do you 24 

recognize this card? 25 
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A Yes, it’s Andrew Allston’s authorization card. 1 

(General Counsel’s GC-10(b) identified) 2 

Q What’s the date of the signature? 3 

A 7/24/15. 4 

Q Did you give this card to Andrew Allston? 5 

A No. 6 

Q Did you watch him fill it out? 7 

A No. 8 

Q How did you get it? 9 

A I got it back through Claudio. 10 

 MS. RAYMAN-READ:  Okay.  Move to admit General Counsel’s 11 

exhibit 10(b). 12 

 MR. SCHWARTZ:  Same objection, Your Honor. 13 

 JUDGE CARISSIMI:  Again, you have other authenticating 14 

witnesses for this card? 15 

 MS. RAYMAN-READ:  We do.  I believe we do. 16 

 MS. VORRO:  I believe we do. 17 

 MS. RAYMAN-READ:  I believe we do. 18 

 JUDGE CARISSIMI:  Well, regardless of whether you do or 19 

not, I’m going to sustain the objection, because I’m not 20 

satisfied that’s sufficient authentication. 21 

 MS. RAYMAN-READ:  Okay.   22 

BY MS. RAYMAN-READ:   23 

Q Moving to General Counsel’s exhibit 10(c), do you 24 

recognize this card? 25 
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A Yes.  This is Jovariel Feliciano’s authorization card. 1 

(General Counsel’s GC-10(c) identified) 2 

Q And what’s the date of the signature? 3 

A 7/24/15. 4 

Q Did you witness him fill out this card? 5 

A No. 6 

Q Did you give him this card? 7 

A No. 8 

Q How’d you get back this card? 9 

A Claudio. 10 

 MS. RAYMAN-READ:  Okay.  I move to admit General Counsel’s 11 

exhibit 10(c). 12 

 MR. SCHWARTZ:  Same objection. 13 

 JUDGE CARISSIMI:  Sustained.  Let’s go off the record. 14 

(Whereupon, a brief recess was taken) 15 

 JUDGE CARISSIMI:  Back on the record. 16 

 You may proceed, counsel. 17 

 MS. RAYMAN-READ:  Thank you. 18 

 JUDGE CARISSIMI:  Let’s go off the record again briefly. 19 

(Whereupon, a brief recess was taken) 20 

 JUDGE CARISSIMI:  On the record. 21 

 You may proceed, Ms. Rayman-Read. 22 

 MS. RAYMAN-READ:  Thank you.  Let me make sure I’m 23 

together.  Alright.   24 

BY MS. RAYMAN-READ:   25 
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Q I’ve given you what’s been marked as General Counsel’s 1 

exhibit 11.  Do you recognize this document? 2 

A Yes, this is a W.B. Mason organizing meeting sign in 3 

sheet. 4 

(General Counsel’s GC-11 identified) 5 

Q What’s the date of that meeting? 6 

A 8/3/2015. 7 

Q Did everyone who come to that meeting sign in? 8 

A Yes. 9 

 MS. RAYMAN-READ:  Move to admit General Counsel’s exhibit 10 

11. 11 

 JUDGE CARISSIMI:  Any objection to GC-11? 12 

 MR. SCHWARTZ:  No objection. 13 

 JUDGE CARISSIMI:  GC-11 is admitted. 14 

(General Counsel’s GC-11 received in evidence) 15 

BY MS. RAYMAN-READ:   16 

Q Who came to this meeting? 17 

A Justin Cohane, Robert Froio, Oscar Castro, Rob Coppola. 18 

Q What was the purpose of the meeting? 19 

A Rob had called it -- 20 

Q Can you use last names? 21 

A Rob Coppola called the meeting.  He was having a softball 22 

game that night in Malvin (ph) and he identified some guys he 23 

thought would be good leaders.  Again, Fahad was supposed to 24 

show up at this meeting, but he didn’t.  At this meeting I 25 
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basically -- this was the first time that I handed out 1 

literature.  I started giving them a copy of their rights under 2 

the Act, violations, things that they could expect, you know, 3 

anti-union tactics, things like that. 4 

Q And just to be clear, who invited these people to the 5 

meeting? 6 

A Rob Coppola. 7 

 MS. RAYMAN-READ:  Move to admit General Counsel’s exhibit 8 

11. 9 

 JUDGE CARISSIMI:  Any objection to GC-11? 10 

 MR. SCHWARTZ:  No objection. 11 

 JUDGE CARISSIMI:  GC-11 is admitted, which I think I had 12 

previously admitted. 13 

 MS. RAYMAN-READ:  You might have done it two times. 14 

 JUDGE CARISSIMI:  Yeah.  Because I had it checked off my 15 

list. 16 

 MS. RAYMAN-READ:  We’re being very thorough.  17 

BY MS. RAYMAN-READ:   18 

Q I’ve just handed you what’s been marked as General 19 

Counsel’s exhibit 12.  Do you recognize this document? 20 

A Yes, it’s Jose Barbosa’s authorization card. 21 

(General Counsel’s GC-12 identified) 22 

Q What’s the date of the signature? 23 

A 8/18/2015. 24 

Q Did you witness him sign the card? 25 
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A Yes. 1 

Q Do you remember where you were? 2 

A Yes, we were at a Dunkin’ Donuts on the west side of 3 

Brockton. 4 

Q Did you give it to him on the day it was signed? 5 

A Yes. 6 

Q What if anything did you tell him about the card? 7 

A I told him that he was making a commitment by this card -- 8 

signing this card that he wanted Teamster authorization.  I 9 

fielded many questions and asked him, you know, are you solid 10 

in your decision?  And he decided to sign. 11 

Q Okay.  Did he sign it while you were there? 12 

A Yes. 13 

Q Did he return the card to you right there? 14 

A Yes. 15 

 MS. RAYMAN-READ:  Move to admit General Counsel’s exhibit 16 

12. 17 

 JUDGE CARISSIMI:  Any objection to GC-12? 18 

 MR. SCHWARTZ:  No objection. 19 

 JUDGE CARISSIMI:  GC-12 is admitted. 20 

(General Counsel’s GC-12 received in evidence) 21 

BY MS. RAYMAN-READ:   22 

Q Alright.  I have given you what has been marked as General 23 

Counsel’s exhibit 13.  Do you recognize this document? 24 

A Yes, it’s Nicholas Mulcahy’s authorization card. 25 
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(General Counsel’s GC-13 identified) 1 

Q What’s the date of the signature on that card? 2 

A 8/31/15. 3 

Q Did you see him sign this card? 4 

A Yes. 5 

Q Remember where you were? 6 

A Yeah.  We were on the side of the road in car, downtown 7 

Boston. 8 

Q Okay.  And did you see him sign it on the day that you 9 

handed it to him? 10 

A Yes, I handed it to him in my passenger seat, and he 11 

signed it and returned it. 12 

Q Okay.  What discussion if any did you have with him about 13 

the card? 14 

A We had some small discussion.  We went over -- he didn’t 15 

have many questions.  He was pretty secure in it and he came 16 

from a union background.  He had some questions pertaining to 17 

the process and I answered those questions again.   18 

 I told him what it meant to sign a card.  I was asking -- 19 

you know, asking for a commitment.  If he was solid.  You know, 20 

he was all about it.  He signed it and gave it back. 21 

 MS. RAYMAN-READ:  Okay.  Move to admit General Counsel’s 22 

exhibit 13. 23 

 JUDGE CARISSIMI:  Any objection to GC-13? 24 

 MR. SCHWARTZ:  No objection. 25 



58  

BURKE COURT REPORTING, LLC 

1044 Route 23 North, Suite 206 

Wayne, New Jersey  07470 

(973) 692-0660 

 JUDGE CARISSIMI:  GC-13 is admitted. 1 

(General Counsel’s GC-13 received in evidence) 2 

BY MS. RAYMAN-READ:   3 

Q I’m showing you what’s been marked as General Counsel’s 4 

exhibit 14.  Do you recognize this document? 5 

A Yes, it’s Joel Sanchez’s authorization card. 6 

(General Counsel’s GC-14 identified) 7 

Q And what’s the date of the signature on that? 8 

A 7/31/15. 9 

Q Did you see him fill it out? 10 

A No. 11 

Q How and when did you obtain the card? 12 

A I don’t recall. 13 

 MS. RAYMAN-READ:  Okay.  Move to admit General Counsel’s 14 

exhibit 14. 15 

 MR. SCHWARTZ:  Objection. 16 

 JUDGE CARISSIMI:  Sustained. 17 

 MS. RAYMAN-READ:  Do you want to take it back? 18 

 JUDGE CARISSIMI:  Yes. 19 

BY MS. RAYMAN-READ:   20 

Q Alright.  You have before you General Counsel’s exhibit 21 

15(a) and 15(b).  Starting with 15(a), do you recognize this 22 

document? 23 

A Yes, it’s Jezreel Guadalupe’s authorization card. 24 

(General Counsel’s GC-15(a) identified) 25 
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Q And what’s the date of the signature on that card? 1 

A 8/27/15. 2 

Q And where were you when you got this card? 3 

A I was in Newton when I got it from Claudio. 4 

Q Did you witness him fill it out? 5 

A No. 6 

Q Did you see him sign it? 7 

A No. 8 

 MS. RAYMAN-READ:  Move to admit General Counsel’s exhibit 9 

15(a). 10 

 MR. SCHWARTZ:  Objection. 11 

 JUDGE CARISSIMI:  Sustained. 12 

 MS. RAYMAN-READ:  And before I come get it from you -- 13 

 JUDGE CARISSIMI:  Yes? 14 

 MS. RAYMAN-READ:  -- let me do the next one. 15 

 JUDGE CARISSIMI:  Absolutely. 16 

BY MS. RAYMAN-READ:   17 

Q Okay.  Now, looking at General Counsel’s exhibit 15(b), do 18 

you recognize this document? 19 

A Yes, it’s Jay Shirley’s authorization card. 20 

(General Counsel’s GC-15(5) identified) 21 

Q What’s the date of the signature on that card? 22 

A 9/4/15. 23 

Q Remember where you were when you got that? 24 

A I got it at the same time as other in Newton Centre. 25 
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Q From who? 1 

A Claudio. 2 

Q Claudio? 3 

A Brandao. 4 

Q Okay.  And did you see Jay Shirley fill out this card? 5 

A No. 6 

Q Did you see him sign it? 7 

A No. 8 

 MS. RAYMAN-READ:  Move to admit General Counsel’s exhibit 9 

15(b). 10 

 MR. SCHWARTZ:  Objection. 11 

 JUDGE CARISSIMI:  And I’m going to sustain the objection.  12 

Uh-huh. 13 

BY MS. RAYMAN-READ:   14 

Q Alright.  I’ve given you General Counsel’s exhibit 16.  Do 15 

you recognize this card? 16 

A Yes, it’s Marco Becerra’s authorization card. 17 

(General Counsel’s GC-16 identified) 18 

Q Did you witness Marco Becerra sign the card? 19 

A No. 20 

Q Do you recall who gave you the card? 21 

A No. 22 

 MS. RAYMAN-READ:  Okay.  I move to admit General Counsel’s 23 

exhibit 16. 24 

 JUDGE CARISSIMI:  Any objection to 16? 25 
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 MR. SCHWARTZ:  Same objection. 1 

 JUDGE CARISSIMI:  Sustained.  Ms. Rayman-Read, I’m not 2 

going to change my mind on these cards.  I mean you can 3 

continue, but -- 4 

 MS. RAYMAN-READ:  Well, yeah.  I have a question maybe. 5 

 JUDGE CARISSIMI:  Yes? 6 

 MS. RAYMAN-READ:  Because we are -- basically we are 7 

having some other witnesses who will be authenticating these 8 

cards.   9 

 JUDGE CARISSIMI:  Yes. 10 

 MS. RAYMAN-READ:  We just marked them this way so that 11 

they would be a clear -- they’d all be together basically.   12 

 JUDGE CARISSIMI:  Uh-huh. 13 

 MS. RAYMAN-READ:  Do you want me to continue marking them 14 

this way or just move past? 15 

 JUDGE CARISSIMI:  You can mark exhibits in any way you 16 

wish.  I just want them pre-marked.  But, you know, there’s no 17 

particular need to go through -- 18 

 MS. RAYMAN-READ:  Well, we’re lucky because that was it.  19 

We only have some cards that I think he witnessed -- 20 

 JUDGE CARISSIMI:  Okay. 21 

 MS. RAYMAN-READ:  -- being signed.  So may I go ahead with 22 

those? 23 

 JUDGE CARISSIMI:  Yes. 24 

 MS. RAYMAN-READ:  Thank you. 25 
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 JUDGE CARISSIMI:  Absolutely. 1 

 MS. RAYMAN-READ:  Okay.   2 

CONTINUED DIRECT EXAMINATION 3 

BY MS. RAYMAN-READ:   4 

Q Okay.  You have before you General Counsel’s exhibit 17(a) 5 

and 17(b).  Do you recognize 17(a)? 6 

A Yes, it’s Kerby Chery’s authorization card. 7 

(General Counsel’s GC-17(a) identified) 8 

Q What’s the date of the signature on that card? 9 

A 9/3/15. 10 

Q Did you give Kerby Chery that card? 11 

A Yes. 12 

Q Where were you when you gave him that card? 13 

A We were at Panera Bread at South Bay Plaza in Boston. 14 

Q Did he sign the card while you were there with him? 15 

A Yes. 16 

Q Did he give it back to you before you left that -- 17 

A Yes. 18 

Q -- place with him? 19 

 MS. RAYMAN-READ:  Alright.  Move to admit General 20 

Counsel’s exhibit 17(a). 21 

 JUDGE CARISSIMI:  Any objection to 17(a)? 22 

 MR. SCHWARTZ:  No objection, Your Honor. 23 

 JUDGE CARISSIMI:  17(a) is admitted. 24 

(General Counsel’s GC-17(a) received in evidence) 25 
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 MS. RAYMAN-READ:  Okay.  Now looking at 17(b), do you 1 

recognize that document? 2 

 THE WITNESS:  Yes, it’s Elton Ribeiro’s authorization 3 

card. 4 

(General Counsel’s GC-17(b) identified) 5 

BY MS. RAYMAN-READ:   6 

Q Okay.  What’s the date of that signature? 7 

A 9/3/15. 8 

Q Did you give the card to Elton Ribeiro personally? 9 

A Yes. 10 

Q Did he sign it while you were there? 11 

A Yes. 12 

Q Where were you? 13 

A We were at Panera Bread, South Bay Plaza in Boston. 14 

Q Okay.  And did he give it back to you before he left? 15 

A Yes. 16 

 MS. RAYMAN-READ:  Move to admit General Counsel’s exhibit 17 

17(b). 18 

 JUDGE CARISSIMI:  Any objection to 17(b)? 19 

 MR. SCHWARTZ:  No objection. 20 

 JUDGE CARISSIMI:  17(b) is admitted. 21 

(General Counsel’s GC-17(b) received in evidence) 22 

BY MS. RAYMAN-READ:   23 

Q Alright.  I’m showing you what’s been marked as General 24 

Counsel’s exhibit 18.  Do you recognize this document? 25 
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A Yes. 1 

Q What is it? 2 

A It’s a W.B. Mason organizing meeting sign in sheet. 3 

(General Counsel’s GC-18 identified) 4 

Q What’s the date of the meeting? 5 

A September 13th 2015. 6 

Q Where was the meeting? 7 

A It was at our union hall in Charlestown. 8 

Q And how many attended that meeting? 9 

A 18. 10 

Q Did everyone who attended sign the sign in sheet? 11 

A Yes. 12 

 MS. RAYMAN-READ:  Move to admit General Counsel’s exhibit 13 

18. 14 

 JUDGE CARISSIMI:  Any objection to GC-18? 15 

 MR. SCHWARTZ:  I just want to make sure I under -- I heard 16 

Mr. Smolinsky’s answer as to how many people attended. 17 

 THE WITNESS:  18. 18 

 MR. SCHWARTZ:  No objection. 19 

 JUDGE CARISSIMI:  GC-18 is admitted. 20 

(General Counsel’s GC-18 received in evidence) 21 

BY MS. RAYMAN-READ:   22 

Q Alright.  What do these stars next to some of the names on 23 

the sign in sheet mean? 24 

A Well, we were talking after -- at the meeting and the 25 
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meeting started to take a different shape now.  These guys had 1 

already signed cards.  We were past the basic informational 2 

stage and we were starting to develop a campaign strategy.   3 

 And at the meeting I had asked guys anyone that was 4 

willing to take a leadership role in the workplace, because the 5 

anti-union campaign is coming.  I can’t be in the workplace.  6 

We’re going to need eyes and ears in there.  And guys to help 7 

keep conveying out message and keep, you know, their eyes and 8 

ears open.  So I said at the end of the meeting anybody willing 9 

to be a leader in the workplace put a star next to your name, 10 

so that way I knew who to contact.  And guys, before they left, 11 

put a star next to their name. 12 

Q Who put the stars next to the names? 13 

A Nick Ardizzoni, Oscar Castro, Francis Soriano, Jason 14 

Cobbler, Kenny DeAndrade, Sean Brennan, Nick Mulcahy, John 15 

Edwards, Damon DeRosa, Claudio Brandao, Robert Froio. 16 

Q And who physically marked the stars on the page? 17 

A The individuals. 18 

Q What else happened at that meeting that you can recall? 19 

A We talked a lot at the end of the meeting.  This was the 20 

first -- I asked the guys if they wanted to take a picture.  21 

And I -- it was basically to see where they stood as a group.  22 

We were going to make a flier with this picture.   23 

 We were going to mail it out to the other employees to let 24 

them know that, you know, they weren’t alone and start showing 25 
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some strength in numbers.  We were also eventually going to 1 

hand this flier to the employer.  So we took a picture outside 2 

the union hall. 3 

Q Did you tell the drivers that the picture would be given 4 

to the employer? 5 

A Yes. 6 

Q After you told them that did anyone not participate in the 7 

photo? 8 

A No. 9 

 MS. RAYMAN-READ:  Did I move General Counsel’s exhibit 18 10 

into -- 11 

 JUDGE CARISSIMI:  You did.  It’s admitted. 12 

BY MS. RAYMAN-READ:   13 

Q Okay.  I have given you what’s been marked as General 14 

Counsel exhibit 19.  Do you recognize this? 15 

A Yes, it’s a flier I made. 16 

(General Counsel’s GC-19 identified) 17 

Q Okay.  Is the photograph you took at the September 19 18 

(sic) meeting at the union hall in this flier? 19 

A It’s September 13th meeting. 20 

Q Sorry, September 13th. 21 

A It’s the bottom right picture. 22 

 MS. RAYMAN-READ:  Okay.  Move to admit General Counsel’s 23 

exhibit 19 into -- 24 

 JUDGE CARISSIMI:  The picture that you took at the meeting 25 



67  

BURKE COURT REPORTING, LLC 

1044 Route 23 North, Suite 206 

Wayne, New Jersey  07470 

(973) 692-0660 

is the one on the bottom right? 1 

 THE WITNESS:  Yes. 2 

 JUDGE CARISSIMI:  What can you tell me about the big 3 

picture in the middle?  When was that taken? 4 

 THE WITNESS:  That was taken at a later meeting at a 5 

restaurant in South Boston.  One of the final meetings that we 6 

had. 7 

 JUDGE CARISSIMI:  Do you recall approximately when that 8 

second picture was taken? 9 

 THE WITNESS:  It had to be shortly after this.  I would 10 

say, I don’t know, a few days later. 11 

 JUDGE CARISSIMI:  Alright.  Is there any objection to GC-12 

19? 13 

 MR. SCHWARTZ:  No objection. 14 

 THE WITNESS:  Maybe a week, but shortly after. 15 

 JUDGE CARISSIMI:  Alright.  Did everybody hear that?  Mr. 16 

Smolinsky’s -- 17 

 MR. SCHWARTZ:  Maybe a week, but shortly after. 18 

 JUDGE CARISSIMI:  Yes.  Okay.  Mr. Smolinsky, this is not 19 

a very big room.  There’s nobody in the back.  But remember 20 

keep -- 21 

 THE WITNESS:  Yeah. 22 

 JUDGE CARISSIMI:  -- your voice up so everybody can hear 23 

you.  Alright? 24 

 THE WITNESS:  Sure. 25 
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 JUDGE CARISSIMI:  GC-19 is admitted. 1 

(General Counsel’s GC-19 received in evidence) 2 

CONTINUED DIRECT EXAMINATION 3 

BY MS. RAYMAN-READ:   4 

Q Okay.  I have shown you what’s been marked as General 5 

Counsel’s exhibit 20.  Do you recognize this document? 6 

A Yes.  This is an organizing meeting sign in sheet for me 7 

and the W.B. Mason supply drivers and helpers. 8 

(General Counsel’s GC-20 identified) 9 

Q And what’s the date of that meeting? 10 

A 9/16/2015. 11 

Q And where was that meeting held? 12 

A This meeting was held at the Westin Hotel in M.J. 13 

O’Connor’s. 14 

Q About how many drivers attended that meeting? 15 

A 30.  32. 16 

Q Did everyone who came to that meeting sign the sign in 17 

sheet? 18 

A Yes. 19 

 MS. RAYMAN-READ:  Move to admit General Counsel’s exhibit 20 

20. 21 

 JUDGE CARISSIMI:  Any objection to GC-20? 22 

 MR. SCHWARTZ:  No objection. 23 

 JUDGE CARISSIMI:  GC-20 is admitted. 24 

(General Counsel’s GC-20 received in evidence) 25 



69  

BURKE COURT REPORTING, LLC 

1044 Route 23 North, Suite 206 

Wayne, New Jersey  07470 

(973) 692-0660 

BY MS. RAYMAN-READ:   1 

Q There are stars on some of the -- next to some of the 2 

names on the sign in sheet.  Why? 3 

A The guys must have took the liberty to do it themselves.  4 

I’m not exactly sure on this one why. 5 

Q Okay.   6 

A Maybe because of the previous meeting. 7 

Q Okay.  So at this meeting in -- at the Westin in South 8 

Boston, what happened? 9 

A At this meeting this was -- previous to this meeting I had 10 

gotten a call from Rob Coppola, who said, you know, he was 11 

getting a lot of guys at this meeting.  There was going to be a 12 

big showing.  And he used a baseball reference.   13 

 He said listen coach, this is the ninth inning.  The game 14 

is on the line.  I want the ball.   15 

 So we kind of strayed from how I normally handle the 16 

meeting.  I introduced myself then I quickly gave the meeting 17 

over to Rob, who gave a long, passionate speech about why they 18 

needed the Union, why they needed to stick together.  How they 19 

had become brothers in this and they were going to force 20 

change.  He spoke for quite some time then Claudio went to 21 

speak and Rob stuck Claudio up on his shoulders.   22 

 And Claudio gave a big, passionate speak (sic) again -- 23 

speech about how things needed to change.  You know, some of 24 

the guys were still living in poverty.  They were collecting 25 
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MassHealth.   1 

 The working conditions were horrendous.  You know, the 2 

workload was just unbearable.  Just they went through all the 3 

concerns and really just started to rally each other.   4 

 Also at this meeting I remember it concluded with a pretty 5 

strong statement from Carlos Pina, who -- he said, you know, 6 

now it’s time to make out jobs a career.  You know, they were 7 

just -- it was a real uplifting meeting.  At this meeting it’s 8 

where we took the picture that’s center on the flier. 9 

 JUDGE CARISSIMI:  Alright.  Thank you. 10 

BY MS. RAYMAN-READ:   11 

Q Okay.   12 

A I also got a card signed at this meeting by David Vy. 13 

Q Okay.  You have in front of you General Counsel’s exhibit 14 

21.  Do you recognize this? 15 

A Yes, it’s David Vy’s authorization card. 16 

(General Counsel’s GC-21 identified) 17 

Q What’s the date of that card? 18 

A 9/16/15. 19 

Q Did you give David Vy the card at the September 16 20 

meeting? 21 

A Yes. 22 

Q Did he sign it at that meeting? 23 

A Did he return it to you at that meeting? 24 

A Yes. 25 
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 MS. RAYMAN-READ:  Move to admit General Counsel’s exhibit 1 

21. 2 

 JUDGE CARISSIMI:  Any objection to GC-21? 3 

 MR. SCHWARTZ:  No objection. 4 

 JUDGE CARISSIMI:  GC-21 is admitted. 5 

(General Counsel’s GC-21 received in evidence) 6 

BY MS. RAYMAN-READ:   7 

Q Okay.  Please take a look at what I’ve handed you; General 8 

Counsel’s exhibit 22.  Do you recognize this document? 9 

A Yes.  It’s a organizing meeting that I had with the supply 10 

drivers at the union hall. 11 

(General Counsel’s GC-22 identified) 12 

Q Okay.  And what’s the date of the meeting? 13 

A September 25th 2015. 14 

Q And did everyone who came sign the sign in sheet? 15 

A Yes. 16 

Q Who attended the meeting? 17 

A Nick Mulcahy, Sean Brennan, John Edwards, Robert Froio, 18 

Nick Ardizzoni, Damon DeRosa, Oscar Castro, Claudio Brandao. 19 

Q And who -- why were these people invited to the meeting? 20 

A Well, the previous meeting guys were calling really hard.  21 

They wanted to file the petition.  They didn’t want to wait.  22 

It had been going on for a long time. 23 

 They were really pushing for it.  So I had called together 24 

the guys that had identified themselves as leaders to this 25 
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meeting to discuss a strategy.  We talked about breaking down 1 

in groups and, you know, certain guys that hung together.  We 2 

kind of split them all up in groups to make it easier for guys 3 

to watch out and give each other responsibilities.  We also, at 4 

this meeting, decided that we were going to go ahead and file. 5 

 MS. RAYMAN-READ:  Okay.  Move to admit General Counsel’s 6 

exhibit 22. 7 

 JUDGE CARISSIMI:  Is there any objection to GC-22? 8 

 MR. SCHWARTZ:  No objection. 9 

 JUDGE CARISSIMI:  GC-22 is admitted. 10 

(General Counsel’s GC-22 received in evidence) 11 

 MS. RAYMAN-READ:  Alright.   12 

BY MS. RAYMAN-READ:   13 

Q Now, I’d like to draw your attention to Monday, September 14 

28th when you served the petition for a union election on W.B. 15 

Mason.  Can you describe what happened that day? 16 

A I went to W.B. Mason in South Boston with business agent 17 

Bobby Aiguier.  There was some construction or something going 18 

on.  So we went around to the side door.   19 

 And when we came in there was some cubicles.  I had asked 20 

around.  I was looking for Chris Meehan, Mike Meath or Carlos 21 

DeAndrade, in that order.  That’s what I was told from the 22 

guys.  I guess that would be how it ranked in officials in 23 

management.   24 

 I had no success.  The guy in the cubicle told me I’d have 25 
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to go out into the warehouse.  So I left and entered through 1 

the loading dock area.  I’d asked a couple people for those 2 

same three guys; Mike -- Chris Meehan, Mike Meath, Carlos 3 

DeAndrade.   4 

 Eventually someone went and got somebody who turned out to 5 

be Anthony Cappello or Cambolla (sic).  When he approached me I 6 

had told him that, you know, I was there from Teamsters Local 7 

25.  Bobby or Robert Aiguier introduced himself.   8 

 I told him we represented a large majority of the drivers 9 

there and that we wanted W.B. Mason to voluntarily recognize us 10 

as the bargaining representative for the guys.  He told me he 11 

couldn’t make that decision right there.  So he’d go find 12 

someone.  Something along them lines.   13 

 He left, came back, said none of those guys were 14 

available.  That Carlos was actually there, but he was busy.  15 

That I could leave card.  I told him I wasn’t going to leave a 16 

card.  I had handed him the petition, along with the flier, and 17 

the necessary paperwork, my card and I left. 18 

Q Okay.  Is the flier that you handed to that gentleman 19 

already what you saw as admitted General Counsel’s exhibit 19? 20 

A Yes. 21 

Q Okay.  I’ve given you General Counsel’s exhibit 23.  Do 22 

you recognize that document? 23 

A Yes. 24 

Q What is it? 25 
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A It’s the petition I signed -- filed. 1 

(General Counsel’s GC-23 identified) 2 

Q Is that what you handed to the gentleman in the warehouse 3 

as well? 4 

A Yes. 5 

Q Anthony Cappello, or Cappollo (sic) or -- 6 

A Uh-huh. 7 

Q Alright.  At the time you filed your petition for election 8 

and made your demand for recognition, how many signed cards did 9 

you have? 10 

A 38. 11 

Q And how many did you file with the petition at the NLRB? 12 

A 36. 13 

Q Why was the discrepancy? 14 

A Nick Ardizzoni had bounced from supply to furniture.  So 15 

his card was taken and put into a different file for furniture. 16 

And then he bounced back and it just -- it didn’t get filed.  17 

David Vy I’m not exactly sure why his didn’t get put in.  I 18 

think I just felt 36 was strong enough to move forward. 19 

Q Okay.  What if anything did you communicate to the drivers 20 

about the filing of the petition? 21 

A What did I communicate after I filed? 22 

Q Yeah, if anything. 23 

A Yeah.  Soon as I walked out I emailed them -- I mean text.  24 

You know, I asked who exactly that guy Anthony was.  And I 25 
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asked the guys to notify other drivers and let them know that I 1 

had in fact served them with the petition.  I didn’t want the 2 

guys going back there not knowing, you know, to any surprises. 3 

Q Okay.  Did you notify drivers about a rally? 4 

A I did. 5 

Q Did that rally happen? 6 

A Yes.  The following day. 7 

Q The following day? 8 

 MR. SCHWARTZ:  The following day? 9 

 THE WITNESS:  Well, the day after.  Yeah.  It was within 10 

the next couple days. 11 

 JUDGE CARISSIMI:  Ms. Rayman-Read, are you going to move 12 

to introduce GC-23? 13 

 MS. RAYMAN-READ:  I would love to.  Move to introduce 14 

General Counsel’s exhibit 23. 15 

 JUDGE CARISSIMI:  I have some questions.  Mr. Smolinsky, 16 

when you presented this to the individual in the warehouse at 17 

W.B. Mason, had you already filed the petition with the NLRB? 18 

 THE WITNESS:  No, I served him first. 19 

 JUDGE CARISSIMI:  Alright.  So this document -- look at 20 

this document in front of you.  It’s got a case number up 21 

there.  It has a date filed.  That wasn’t on there when you 22 

gave it to him? 23 

 THE WITNESS:  No. 24 

 MS. RAYMAN-READ:  My apologies.  That’s our copy.  I think 25 
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we have the -- also, it’s an another exhibit, is it not? 1 

 MS. VORRO:  This is in another exhibit, but the copy 2 

without the docket number -- 3 

 MS. RAYMAN-READ:  Okay. 4 

 MS. VORRO:  -- is not. 5 

 THE WITNESS:  I always -- 6 

 MS. RAYMAN-READ:  We didn’t -- right. 7 

 THE WITNESS:  -- serve the employer first. 8 

 MS. RAYMAN-READ:  I don’t think we have -- 9 

 JUDGE CARISSIMI:  Let’s go off the record.   10 

 MS. RAYMAN-READ:  Yeah, yeah. 11 

 JUDGE CARISSIMI:  Well, let’s stay on the record.  It 12 

would seem to me, without an objection, that this isn’t the 13 

document that the witness gave to the individual at W.B. Mason.  14 

So that it seems to me that’s the document that we’re at the 15 

point of utilizing at this point.   16 

 This is something that was filed at the Labor Board.  It’s 17 

dated.  But the witness said it wasn’t dated and there was no 18 

case number when he gave it to the warehouse manager. 19 

 MS. RAYMAN-READ:  I’ll withdraw it -- 20 

 JUDGE CARISSIMI:  Alright.   21 

 MS. RAYMAN-READ:  -- but I’ll just ask questions instead, 22 

if that’s okay, about what you handed to them.  Is that 23 

permissible? 24 

 JUDGE CARISSIMI:  Do you have the document? 25 
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 MS. RAYMAN-READ:  No, because he handed it to them.  1 

Whatever he -- 2 

 JUDGE CARISSIMI:  I see, I see. 3 

 MR. SCHWARTZ:  Didn’t he keep a copy? 4 

 MS. RAYMAN-READ:  No, I don’t -- I think he probably 5 

handed -- 6 

 MS. VORRO:  Ask him -- 7 

 MS. RAYMAN-READ:  Oh. 8 

CONTINUED DIRECT EXAMINATION 9 

BY MS. RAYMAN-READ:   10 

Q Did you keep a copy of what you handed to the -- 11 

A I gave the employer a copy and then I do a copy to the 12 

NLRB. 13 

Q So you gave -- did you give a copy to the NLRB after you 14 

gave a copy to -- 15 

A Yes, I -- 16 

Q -- the company? 17 

A -- always serve the employer first.  I walk in and serve 18 

the employer, then I’ll drive down to the Board, file paperwork 19 

with the Board. 20 

Q Okay -- 21 

 JUDGE CARISSIMI:  Do you happen to have a copy without the 22 

case number or the date?  An exact copy of what you gave to the 23 

company in your position -- in your possession? 24 

 THE WITNESS:  Not with me now, no.  I do not.   25 
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 JUDGE CARISSIMI:  Do -- 1 

 THE WITNESS:  I do have one in a file, yes. 2 

 JUDGE CARISSIMI:  Alright.   3 

 MS. BUSHEY:  I could look.  I may have something in the 4 

file.   5 

 THE WITNESS:  It’s -- 6 

 MS. BUSHEY:  Do you want me to look now or at the break? 7 

 THE WITNESS: It’s on my laptop. 8 

 JUDGE CARISSIMI:  Let’s go off the record briefly. 9 

(Whereupon, a brief recess was taken) 10 

 JUDGE CARISSIMI:  Back on the record.  11 

 You may proceed, Ms. Rayman-Read. 12 

 MS. RAYMAN-READ:  Thank you. 13 

CONTINUED DIRECT EXAMINATION 14 

BY MS. RAYMAN-READ:   15 

Q What’s before you as General Counsel’s exhibit 23, is that 16 

the same document that you handed to Anthony Cappello on 17 

September 28th? 18 

A Minus the case number and the date filed, yes. 19 

Q Are those -- 20 

A I gave them the original copy. 21 

Q Alright.  Are those the only differences? 22 

A Yes. 23 

Q Was the one that you handed him signed, if you can recall? 24 

A Yes. 25 
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 MS. RAYMAN-READ:  Okay.  I have nothing further on that. 1 

 JUDGE CARISSIMI:  Alright.  So you’re moving to introduce 2 

GC-23, with that explanatory testimony.  Is there any objection 3 

to GC-23? 4 

 MR. SCHWARTZ:  With that explanation, Your Honor, no 5 

objection. 6 

 JUDGE CARISSIMI:  GC-23 is admitted. 7 

(General Counsel’s GC-23 received in evidence) 8 

BY MS. RAYMAN-READ:   9 

Q I think I was in the middle of asking you about a rally.  10 

So going back to the rally, can you -- you said that that rally 11 

-- when was that rally? 12 

A Shortly after the petition filed.  The day or two later. 13 

Q Okay.  And -- 14 

A But I’m not sure if it was the following day. 15 

Q Okay.  And can you describe it? 16 

A Yeah.  I called for the guys and told them that we were 17 

going to have a rally at W.B. Mason to -- just to show our 18 

solidarity and strength.  And, you know, I think it’s a good 19 

influence on the other workers.  And these guys were willing to 20 

take pictures and they were willing to do rallies.   21 

 So we had about 20-25 of the W.B. Mason guys show up to 22 

the rally.  We had another 10 or 15 of Teamsters from different 23 

groups, UPS, trade shows, show up.  And we marched peacefully 24 

in a circle and we canted, you know, things like we want a 25 
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contract.  When do we want it?  We want it now.   1 

 Things like that.  Until right before they had to go to 2 

work Mike Meath came out and said, you know, hey these guys got 3 

to get back to work.  And okay, those guys went back to work 4 

and we stayed. 5 

Q And who is Mike Meath to your knowledge? 6 

A He’s some manager.  One of the managers.  He was one of 7 

the higher ups that I was told to ask for. 8 

Q Okay.  Was he the only manager that came out? 9 

A No, I think Carlos was there, Mike Meath. 10 

 JUDGE CARISSIMI:  Do you know Carlos’ last -- 11 

 THE WITNESS:  Carlos DeAndrade, sorry. 12 

BY MS. RAYMAN-READ:   13 

Q When you just made a gesture, could you explain your 14 

gesture? 15 

A I just -- a head nod. 16 

 MR. SCHWARTZ:  I believe -- 17 

BY MS. RAYMAN-READ:   18 

Q Did you identify -- 19 

A To -- 20 

 MR. SCHWARTZ:  I believe -- 21 

BY MS. RAYMAN-READ:   22 

Q Did you identify somebody? 23 

A To Carlos, yeah. 24 

Q Okay.  Remember the mic doesn’t pick up -- 25 
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A Yeah, yeah. 1 

Q -- gestures.  Okay.   2 

A I’ll try not to make them. 3 

Q Alright.  So -- 4 

A There were a couple of other guys there.  There was a guy 5 

that he guys told me was a new HR guy.  They weren’t sure if it 6 

was -- he was really HR.  And then there was another guy from 7 

another facility.  I can’t remember his name. 8 

Q Okay.  After that rally, how did you communicate with the 9 

drivers? 10 

A Mostly text, phone call.  11 

Q Okay.   12 

 JUDGE CARISSIMI:  Off the record briefly. 13 

(Whereupon, a brief recess was taken) 14 

 JUDGE CARISSIMI:  On the record. 15 

 You may proceed, counsel. 16 

 MS. RAYMAN-READ:  Okay.  I’m showing you what’s been 17 

marked as General Counsel’s exhibit 24(a), 24(b), 24(c) and 18 

24(d).  Let’s start with 24(a).   19 

 MS. VORRO:  And (e). 20 

 MS. RAYMAN-READ:  Oh, and (e).  Oh, excuse me.  And 24(e).  21 

They are all together for you.  And let’s start with 24(a).   22 

 JUDGE CARISSIMI:  Okay.  Before we go any farther are 23 

these -- oh, they are.  They are numbered, correct? 24 

 MS. RAYMAN-READ:  They’re -- yeah, so you have for 24(a) 25 
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it says on the top page one of 18. 1 

 JUDGE CARISSIMI:  Yes. 2 

 MS. RAYMAN-READ:  And then for 24(b) it says one of eight 3 

-- 4 

 JUDGE CARISSIMI:  Alright.  5 

 MS. RAYMAN-READ:  -- and so forth. 6 

 JUDGE CARISSIMI:  Because anything more than three pages 7 

has to be numbered. 8 

 MS. RAYMAN-READ:  Okay.  Would you like -- should we 9 

separate them out?  We pre-marked these exhibits.  So I’d have 10 

to -- 11 

 JUDGE CARISSIMI:  No.  I mean in other words -- let’s see.   12 

Let’s go off the record. 13 

(Whereupon, a brief recess was taken) 14 

 JUDGE CARISSIMI:  Back on the record. 15 

 MS. RAYMAN-READ:  Alright.  So -- 16 

 JUDGE CARISSIMI:  You may proceed, counsel. 17 

 MS. RAYMAN-READ:  Thank you.  Drawing your attention to 18 

24(a), do you recognize this?  19 

 THE WITNESS:  Yes. 20 

CONTINUED DIRECT EXAMINATION 21 

BY MS. RAYMAN-READ:   22 

Q What is it? 23 

A It’s text messages between me and Claudio Brandao. 24 

(General Counsel’s GC-24(a) identified) 25 
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 MS. RAYMAN-READ:  Okay.  Your Honor, I -- could I -- could 1 

we go off the record for a moment? 2 

 JUDGE CARISSIMI:  Off the record. 3 

(Whereupon, a brief recess was taken) 4 

 JUDGE CARISSIMI:  Back on the record. 5 

BY MS. RAYMAN-READ:   6 

Q Now drawing your attention to 24(b), what is that? 7 

A Text messages between Bobby Froio and I. 8 

(General Counsel’s GC-24(b) identified) 9 

Q And now looking at 24(c), what is that? 10 

A Text messages between me, Oscar, Rob, Frank, John Edwards, 11 

Frank Soriano, Bobby Froio, Claudio, and Nick Mulcahy, Nick 12 

Ardizzoni, John Edwards, Frank Soriano.  I believe I got them 13 

all. 14 

(General Counsel’s GC-24(c) identified) 15 

Q Okay.  And looking at 24(d), what’s that? 16 

A This is text messages between me, Rob Coppola, Bobby 17 

Froio, John Edwards.  I believe that’s it. 18 

(General Counsel’s GC-24(d) identified) 19 

Q Okay.  And finally looking at 24(e), do you recognize 20 

that? 21 

A Yes, this is text messages from me, Rob Coppola, Kenny 22 

DeAndrade, Bobby Froio, Nick Mulcahy, John Edwards, Justin 23 

Cohane, Kenny DeAndrade, Fahad Saleh, Nick Mulcahy, Nick 24 

Ardizzoni.  And I believe that’s it. 25 
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(General Counsel’s GC-24(e) identified) 1 

BY MS. RAYMAN-READ:   2 

Q Okay.  Where did these text messages come from? 3 

A My cell phone. 4 

Q How did you get them from your phone onto paper? 5 

A I downloaded an app or software onto my laptop, and 6 

downloaded the text messages and printed them. 7 

Q Okay.  Did you print out the text messages completely from 8 

beginning to end? 9 

A Yeah.  Yes. 10 

Q Did you alter than in any way? 11 

A No.  No. 12 

Q Do these each appear complete to you today? 13 

A Yes.  Without going through all. 14 

Q Why don’t you look? 15 

 JUDGE CARISSIMI:  Okay.  Let’s go off the record. 16 

(Whereupon, a brief recess was taken) 17 

 JUDGE CARISSIMI:  Back on the record. 18 

 MS. RAYMAN-READ:  Can you -- do all -- 19 

 THE WITNESS:  They appear to be complete. 20 

 MS. RAYMAN-READ:  Thank you.  Okay.  Move to admit General 21 

Counsel’s exhibit 24(a) 22 

 JUDGE CARISSIMI:  Any objection to 24(a)? 23 

 MR. SCHWARTZ:  No, Your Honor. 24 

 JUDGE CARISSIMI:  24(a) is admitted. 25 
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(General Counsel’s GC-24(a) received in evidence) 1 

 MS. RAYMAN-READ:  Move to admit General Counsel’s exhibit 2 

24(b). 3 

 JUDGE CARISSIMI:  Any objection to 24(b)? 4 

 MR. SCHWARTZ:  No objection, Your Honor. 5 

 JUDGE CARISSIMI:  24(b) is admitted. 6 

(General Counsel’s GC-24(b) received in evidence) 7 

 MS. RAYMAN-READ:  Move to admit General Counsel exhibit 8 

24(c). 9 

 MR. SCHWARTZ:  No objection, Your Honor. 10 

 JUDGE CARISSIMI:  24(c) is admitted. 11 

(General Counsel’s GC-24(c) received in evidence) 12 

 MS. RAYMAN-READ:  Move to admit General Counsel’s exhibit 13 

24(d). 14 

 JUDGE CARISSIMI:  Any objection to 24(d)? 15 

 MR. SCHWARTZ:  No objection. 16 

 JUDGE CARISSIMI:  24(d) is admitted. 17 

(General Counsel’s GC-24(d) received in evidence) 18 

 MS. RAYMAN-READ:  Move to admit General Counsel’s exhibit 19 

24(e). 20 

 JUDGE CARISSIMI:  Any objection to 24(e)? 21 

 MR. SCHWARTZ:  No objection. 22 

 JUDGE CARISSIMI:  24(e) is admitted.  Counsel for the 23 

General Counsel, what do you claim the relevance of these 24 

documents is?  Just so I understand why we’re -- 25 
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(General Counsel’s GC-24(e) received in evidence) 1 

 MS. RAYMAN-READ:  We -- 2 

 JUDGE CARISSIMI:  -- taking them into the record. 3 

 MS. RAYMAN-READ:  We authenticated them Chris, Mr. 4 

Smolinsky, because these came from his phone.  He was able to 5 

authenticate them, because the one who downloaded them. 6 

 JUDGE CARISSIMI:  Well, I understand that, but -- 7 

 MS. RAYMAN-READ:  And we’re going to have -- we’re going 8 

to be using them with other witnesses. 9 

 JUDGE CARISSIMI:  Okay.   10 

 MS. RAYMAN-READ:  Also, one of them will be used with him 11 

later in this examination. 12 

 JUDGE CARISSIMI:  Alright.  Is there any particular -- I 13 

mean there’s a lot of paper here. 14 

 MS. RAYMAN-READ:  Right. 15 

 JUDGE CARISSIMI:  Are you saying that every single page is 16 

something that’s relevant to this case? 17 

 MS. RAYMAN-READ:  No, but we didn’t want to modify it in 18 

any way. 19 

 JUDGE CARISSIMI:  Okay.  Alright.  So later testimony will 20 

demonstrate to me, hopefully, which are the ones you think are 21 

significant -- 22 

 MS. RAYMAN-READ:  Correct. 23 

 JUDGE CARISSIMI:  -- is that correct?  Alright.   24 

 MS. RAYMAN-READ:  Right. 25 
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 JUDGE CARISSIMI:  You may proceed. 1 

 MS. RAYMAN-READ:  Thank you. 2 

CONTINUED DIRECT EXAMINATION 3 

BY MS. RAYMAN-READ:   4 

Q Alright.  Before you is General Counsel’s exhibit 25.  Do 5 

you recognize this document? 6 

A Yes. 7 

Q What is this document? 8 

A This was a group text messaging app that was downloaded by 9 

John Edwards and he texted the guys to invite them into the 10 

group, so we could all keep in contact with one another. 11 

(General Counsel’s GC-25 identified) 12 

Q Okay.  Well -- 13 

A The Union supporters. 14 

Q Backing up from that, how did this text message get onto 15 

paper? 16 

A Same as the others; from my phone.  I downloaded it 17 

through the software and printed it. 18 

Q Okay.  Did you alter it in any way when you did that? 19 

A No. 20 

Q Does this look complete to you from beginning to end? 21 

A Yes. 22 

 MS. RAYMAN-READ:  Move to admit General Counsel’s exhibit 23 

25. 24 

 JUDGE CARISSIMI:  Is there any objection to GC exhibit 25? 25 
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 MR. SCHWARTZ:  No objection, Your Honor. 1 

 JUDGE CARISSIMI:  GC-25 is admitted. 2 

(General Counsel’s GC-25 received in evidence) 3 

BY MS. RAYMAN-READ:   4 

Q Okay.  Now looking at General Counsel’s exhibit 25, what 5 

if any name or label did this thread have? 6 

A Still united was the name of it. 7 

Q Okay.  And from whose -- who created this thread? 8 

A John Edwards. 9 

Q And what was the purpose of it? 10 

A To keep the guys united.  To keep the guys talking and 11 

keep them motivated.  It gave us a forum to talk on with all 12 

the guys. 13 

Q Okay.  Can you recognize your text messages on this? 14 

A Mine are outlined in the dark color. 15 

 MS. RAYMAN-READ:  Okay.  Judge, may I go off the record 16 

for one moment? 17 

 JUDGE CARISSIMI:  Off the record. 18 

(Whereupon, a brief recess was taken) 19 

 JUDGE CARISSIMI:  On the record. 20 

BY MS. RAYMAN-READ:   21 

Q Okay.  Do you still have in front of you General Counsel’s 22 

exhibit 24(c)? 23 

A Yes. 24 

Q Okay.  Could you please turn to page two, about one-third 25 
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of the way down? 1 

 JUDGE CARISSIMI:  Just hold a second.  Counsel for the 2 

Respondent, you can tell me when you find it.  Are you there, 3 

Mr. Schwartz?  You found it? 4 

 MR. SCHWARTZ:  I’ve got it, yes. 5 

 JUDGE CARISSIMI:  Okay.   6 

 MS. RAYMAN-READ:  Okay.   7 

 JUDGE CARISSIMI:  Ms. Bushey, you have it also? 8 

 MS. BUSHEY:  Yes. 9 

 JUDGE CARISSIMI:  Alright.  Go ahead. 10 

 MS. RAYMAN-READ:  Thank you.  Can you read what you sent 11 

out as a text message on September 28th at about 8:15 a.m. -- 12 

8:15 colon 25. 13 

 THE WITNESS:  I sent out “Chris, Mike and Carlos were not 14 

available.  I served Anthony Cappello.” 15 

BY MS. RAYMAN-READ:   16 

Q And what did that refer to? 17 

A When I served the petition on the warehouse manager 18 

Anthony. 19 

Q Was that afterward? 20 

A This was, yes. 21 

Q Do you recall how long afterward? 22 

A Pretty quickly.  Me and Bobby spoke.  We were in separate 23 

cars.  We split ways and I’m sure I sent it out pretty quickly 24 

after.  I’m not sure. 25 
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Q Alright.  Can you describe generally what happened to the 1 

union campaign after the rally? 2 

A After the rally well, the anti-union campaign started.  3 

Things started to change in the workplace.  Managers started to 4 

work on trucks, helped guys out.   5 

 They were bringing them in soft drinks and telling them 6 

things were going to change.  You know, asking for a second 7 

chance.  Things like that. 8 

 MR. SCHWARTZ:  Objection. 9 

 JUDGE CARISSIMI:  What’s the basis for your testimony, Mr. 10 

Smolinsky?  How do you know these things? 11 

 THE WITNESS:  I witnessed this firsthand.  I talked to the 12 

guys, you know?  Every time there was an issue at work or 13 

something going on, they called and said hey, listen we’ve got 14 

-- can you believe this?  We’ve got guys on the trucks now. 15 

 JUDGE CARISSIMI:  So your testimony is based upon reports 16 

from employees? 17 

 THE WITNESS:  Yes. 18 

 JUDGE CARISSIMI:  Alright.  You going to call some of 19 

these employees? 20 

 MS. RAYMAN-READ:  Yeah.  And also I would argue that he -- 21 

this is for state of mind, that he did next.  Why -- what did 22 

he do -- 23 

 JUDGE CARISSIMI:  Alright.   24 

 MS. RAYMAN-READ:  -- when he heard this. 25 
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 JUDGE CARISSIMI:  Well, particularly if that’s the case, 1 

if this is preliminary to some action that this witness took, 2 

that’s a legitimate basis to admit it.  So I’m going to 3 

overrule the objection.  You can continue. 4 

 MS. RAYMAN-READ:  Okay.   5 

BY MS. RAYMAN-READ:   6 

Q Okay.  So -- well, what did you do when you learned about 7 

these things happening? 8 

A We -- I filed charges for most of things that were 9 

violations.  I obviously would file charges with the Labor 10 

Board.  I spoke to guys a lot on the phone.  Met with guys.  I 11 

think I eventually called a meeting. 12 

Q Okay.  Thank you.  Okay.  I’ve given you what’s been 13 

marked as General Counsel’s exhibit 26.  Do you recognize this 14 

document? 15 

A Yes.  It’s an organizing sign in sheet for the W.B. Mason 16 

workers. 17 

(General Counsel’s GC-26 identified) 18 

Q And what’s the date of the meeting for the sign in sheet? 19 

A October 5th 2015. 20 

Q And where was that meeting held? 21 

A The Westin Hotel in the conference room. 22 

Q How many people attended that meeting? 23 

A 20. 24 

Q Did everyone who came to the meeting sign in? 25 
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A Yes. 1 

 MS. RAYMAN-READ:  I’d like to move General Counsel’s 2 

exhibit 26 into evidence. 3 

 JUDGE CARISSIMI:  Any objection to GC-26? 4 

 MR. SCHWARTZ:  No objection.  I would just like to make 5 

sure I understand that the writing at the top, which is cut 6 

off, is identical to the writing at the top of the other 7 

similar exhibits. 8 

 THE WITNESS:  Yes, it is. 9 

 MR. SCHWARTZ:  No objection, Your Honor. 10 

 JUDGE CARISSIMI:  GC-26 is admitted. 11 

(General Counsel’s GC-26 received in evidence) 12 

BY MS. RAYMAN-READ:   13 

Q Can you describe what happened in this meeting? 14 

A There was a few big things that happened.  The guys came 15 

in and they were really -- a lot of them were high-strung.  The 16 

anti-union campaign started to kick up.   17 

 You know, Damon DeRosa specifically came in and he was I 18 

can’t believe this.  I’ve never been through anything in my 19 

life like this.  You know, when is it going to end?  How bad is 20 

it going to get?   21 

 Things, you know, were getting hard on the guys.  Marco 22 

Becerra came in and announced that he had been suspended for 23 

asking the come -- a customer to split a shipment, which all 24 

the guys, you know, got up in arms about.  They were like we do 25 
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that all that time.  That’s commonplace.  It’s -- you know, 1 

can’t believe they did that.   2 

 We kind of settled things down a little bit.  Rob and I 3 

were sitting up front.  We started to talk.  And then Mark 4 

Curran had walked through the door and the guys went nuts.   5 

 They were real happy to see him.  They were all hooting 6 

and hollering, slapping him five.  Mark was a -- he’s a long 7 

term member -- I mean driver.   8 

 And they weren’t sure they were going to get him.  So for 9 

him to walk through the door really -- you know, it pumped some 10 

life back into the guys.  They started -- 11 

 JUDGE CARISSIMI:  When you mentioned Rob, that’s Rob 12 

Coppola? 13 

 THE WITNESS:  Yeah, sorry.   14 

 JUDGE CARISSIMI:  Thanks. 15 

 THE WITNESS:  Rob Coppola, yeah. 16 

BY MS. RAYMAN-READ:   17 

Q Okay.  After the meeting on October 5th, do you recall 18 

when the next meeting was? 19 

A I believe -- I’m not sure the date.  It had to be pretty 20 

soon after, because things started taking a turn for the worst. 21 

Q Okay.  Well, let me ask a different question.  Between the 22 

meeting that you just talked about on October 5th and the next 23 

meeting, can you describe what happened in the campaign during 24 

that time? 25 
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A Yeah.  The anti-union campaign picked up.  Managers were 1 

riding along with the guys every day telling them how the Union 2 

is no good.  Telling them how they tried to get one in 3 

Connecticut. 4 

 MR. SCHWARTZ:  Objection. 5 

 JUDGE CARISSIMI:  Again -- 6 

 MS. RAYMAN-READ:  Same response. 7 

 JUDGE CARISSIMI:  Well -- 8 

 MR. SCHWARTZ:  Well, that’s a little -- 9 

 JUDGE CARISSIMI:  Yeah.  We need to have a little 10 

foundation here about how the witness -- 11 

 MS. RAYMAN-READ:  Okay.   12 

 JUDGE CARISSIMI:  -- is testifying. 13 

BY MS. RAYMAN-READ:   14 

Q During this time between October 5th and the next time you 15 

met formally with the drivers, how were you communicating with 16 

them? 17 

A Phone call mostly.  I met with some guys.  There was a lot 18 

of stuff going on.  So I was getting a lot of phone calls from 19 

the guys.   20 

 Every time something happened I’d get a call, you know?  21 

Because they were well aware of violations.  I had handed -- 22 

given them handouts.  So I was getting a lot of calls over -- 23 

Q Okay.  And what if anything did you do after you heard 24 

these things? 25 
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A I filed charges. 1 

Q Okay.  Can you describe the frequency of the calls and 2 

texts that you had right after the rally up until the next 3 

union meeting that you had? 4 

A There was a burst of, you know, this is going on, this 5 

manager is riding with us.  They’re bringing guys from New 6 

York.  There was a lot of those things going on.   7 

 Mike Penn is telling us we have to strike.  The Union is 8 

going to make us.  Then things died down.   9 

Q Okay -- 10 

A Then there was no response.  Then there was chasing guys 11 

around for -- you know, like Dan Ross and Damon, you know, they 12 

were hard to get.  And Dan had told me I need some time and 13 

Damon told me I need to think.  Things -- guys started to 14 

distance themself from my -- 15 

 JUDGE CARISSIMI:  Damon’s last name? 16 

 THE WITNESS:  DeRosa.  Sorry.  I spent so much time with 17 

these guys -- 18 

 JUDGE CARISSIMI:  I understand. 19 

 MR. SCHWARTZ:  It’s the same one, Alyssa? 20 

 MS. RAYMAN-READ:  Oh, did I -- I’m sorry -- 21 

 JUDGE CARISSIMI:  That’s -- 26 has been introduced.  Is 22 

that -- so you might want to give that back to me.  It’s been 23 

introduced into evidence. 24 

 MS. RAYMAN-READ:  Oh. 25 
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 JUDGE CARISSIMI:  Thank you.   1 

 MR. SCHWARTZ:  Is there a 27? 2 

 MS. VORRO:  This is 27. 3 

 JUDGE CARISSIMI:  Let’s go off the record. 4 

(Whereupon, a brief recess was taken) 5 

 JUDGE CARISSIMI:  Back on the record. 6 

BY MS. RAYMAN-READ:   7 

Q  Alright.  I have given you what’s been marked as General 8 

Counsel’s exhibit 27.  Do you recognize this? 9 

A Yes.  It’s a W.B. Mason sign in sheet.  It’s an organizing 10 

meeting we has the M.J. O’Connor’s at the Westin Hotel. 11 

(General Counsel’s GC-27 identified) 12 

Q Okay.  And what was the date of that meeting? 13 

A October 12th 2015. 14 

Q How many people came to that meeting? 15 

A Six. 16 

Q Did everyone who come -- came to that meeting sign the 17 

sign in sheet? 18 

A Yes. 19 

 MS. RAYMAN-READ:  Move to admit General Counsel’s exhibit 20 

27. 21 

 JUDGE CARISSIMI:  Any objection to GC-27? 22 

 MR. SCHWARTZ:  No objection. 23 

 JUDGE CARISSIMI:  GC-27 is admitted. 24 

(General Counsel’s GC-27 received in evidence) 25 
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BY MS. RAYMAN-READ:   1 

Q Among the people -- how many attended that meeting? 2 

A Six. 3 

Q And among those six, how many had been terminated at that 4 

point? 5 

A Two. 6 

Q Did anyone communicate to you about why they are no longer 7 

attending union meeting, or responding to calls or texts? 8 

A Guys were scared to death -- 9 

 MR. SCHWARTZ:  Objection. 10 

 JUDGE CARISSIMI:  Well, first the question was did anybody 11 

communicate?  So -- 12 

 THE WITNESS:  Oh. 13 

 JUDGE CARISSIMI:  -- who is the person who communicated if 14 

anybody? 15 

 THE WITNESS:  Yes.  All of these guys communicated that 16 

the others were afraid. 17 

 JUDGE CARISSIMI:  Okay.  Back up.  Now when you all of 18 

these guys are you making reference to the name on GC-27? 19 

 THE WITNESS:  I am. 20 

 JUDGE CARISSIMI:  Alright.  Counsel, I suggest if you 21 

think it’s important that you go through individuals and find 22 

out who said what. 23 

 MS. RAYMAN-READ:  Okay.  24 

 JUDGE CARISSIMI:  I’m not -- you know, if you think it’s 25 
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important, but before that it was very generalized. 1 

 MS. RAYMAN-READ:  Sure.  2 

 MR. SCHWARTZ:  I think it also calls for hearsay, Your 3 

Honor.  To the extent she’s going to ask the witness to offer 4 

testimony about an out of court statement by a unit or non-5 

manager employee. 6 

 JUDGE CARISSIMI:  Well, if any of these people testify 7 

then that cures that problem. 8 

 MR. SCHWARTZ:  Understand. 9 

 JUDGE CARISSIMI:  Other than that, it’s a report.  And in 10 

and of itself you’re correct.  I mean what these people say 11 

doesn’t prove the truth of what they say.   12 

 MR. SCHWARTZ:  Correct. 13 

 JUDGE CARISSIMI:  But -- 14 

 MS. RAYMAN-READ:  I’m not offering for the truth.  I’m 15 

offering it -- 16 

 JUDGE CARISSIMI:  You’re not introducing it for that?   17 

 MS. RAYMAN-READ:  No. 18 

 JUDGE CARISSIMI:  You’re introducing -- 19 

 MS. RAYMAN-READ:  And I’m also offering it, because very 20 

shortly after this, within days after this the Union decided to 21 

block the election.   22 

 JUDGE CARISSIMI:  Okay.   23 

 MS. RAYMAN-READ:  And this is the basis for that decision. 24 

 JUDGE CARISSIMI:  So on the basis of this as report 25 
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evidence from employees, I’m going to permit counsel to 1 

proceed.   2 

 MR. SCHWARTZ:  Thank you, Your Honor. 3 

 JUDGE CARISSIMI:  Alright.   4 

 MS. RAYMAN-READ:  Okay.    5 

CONTINUED DIRECT EXAMINATION 6 

BY MS. RAYMAN-READ:   7 

Q We’ll go through one by one.  Do you recall hearing -- 8 

what do you recall hearing from Nick Ardizzoni about why people 9 

were no longer attending union meetings, if anything? 10 

A They -- the anti-union campaign was getting to them.  The 11 

guys were scared.  There was six guys that were fired, many 12 

more that were threatened.  They were told workers were coming 13 

up from New York.  There was Ryder trucks in the parking lot.   14 

 These guys were horrified.  They had families.  As you can 15 

see, I called for everybody to show up at this meeting.  Six 16 

guys showed up. 17 

 JUDGE CARISSIMI:  Mr. Smolinsky, you’re outside the 18 

question.   19 

 MS. RAYMAN-READ:  Yeah.   20 

 JUDGE CARISSIMI:  The question is -- 21 

 MS. RAYMAN-READ:  So I’ll continue going through. 22 

 THE WITNESS:  Okay.   23 

 JUDGE CARISSIMI:  -- what Mr. Ardizzoni said to you.  So 24 

just listen to the question and answer the question. 25 
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 MR. SCHWARTZ:  And Your Honor, I would note there’s no 1 

specific name of anyone.  It was guys were scared. 2 

 JUDGE CARISSIMI:  Right. 3 

 MS. RAYMAN-READ:  I think he was -- 4 

 THE WITNESS:  Nick said guys were scared.   5 

 MS. RAYMAN-READ:  -- referring to what he said. 6 

 JUDGE CARISSIMI:  No, the testimony -- you know, counsel, 7 

your comment is your comment, but -- 8 

 MR. SCHWARTZ:  Okay.   9 

 JUDGE CARISSIMI:  -- I heard the testimony.   10 

 MR. SCHWARTZ:  Okay.   11 

 JUDGE CARISSIMI:  I know what it is. 12 

 MR. SCHWARTZ:  Thank you. 13 

BY MS. RAYMAN-READ:   14 

Q Okay.  And what if anything did you hear from Frank 15 

Soriano about why no more -- not as many people were attending 16 

the union meeting? 17 

A They all echoed the same message that guys were afraid to 18 

lose their jobs. 19 

Q I’m going to still go through them one by one. 20 

A Sure. 21 

Q Do you recall anything specific that Claudio Brandao said 22 

regarding this topic? 23 

A Yes.  Claudio was a little outspoken.  He was -- he said 24 

he was on top of guys and guys were just -- they were so 25 
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afraid, you know?  That these tactics were getting to them.  1 

And the fight that they had, they just didn’t have it anymore 2 

because they were afraid, you know?   3 

 I mean it was more of the same.  Mike Penn was getting to 4 

them.  They were scared to death of a strike.  I remember 5 

Claudio saying that.  Specifically that Mike had told them that 6 

the Union was going to force them to strike and that W.B. Mason 7 

would not sign a contract.   8 

 JUDGE CARISSIMI:  And do you know Mike’s last name? 9 

 THE WITNESS:  Mike Penn. 10 

 JUDGE CARISSIMI:  Thank you. 11 

BY MS. RAYMAN-READ:   12 

Q Turning to Sean Brennan, do you recall anything specific 13 

he said?   14 

A At this meeting Sean was pretty somber and quiet.  He was 15 

out of the loop.  He had been fired at the time.  I think he 16 

was kind of in the same position I was.  He was just kind of 17 

gathering information. 18 

Q Okay.  And what about Vuong Nguyen? 19 

A Vuong, he kind of just reiterated the same message that 20 

guys were afraid.  That they weren’t coming, because they were 21 

afraid. 22 

Q Okay.  Do you recall anything specific Marco Becerra said? 23 

A Marco was also fired at the time.  So Marco didn’t have 24 

any inside knowledge on the guys.  It was pretty much 25 
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speculation. 1 

Q Okay.   2 

 JUDGE CARISSIMI:  Let’s go off the record briefly. 3 

(Whereupon, a brief recess was taken) 4 

 JUDGE CARISSIMI:  Back on the record. 5 

 MS. RAYMAN-READ:  Alright.  I’m showing you what’s been 6 

marked as General Counsel’s exhibit 28.  Do you recognize this? 7 

 THE WITNESS:  Yes. 8 

BY MS. RAYMAN-READ:   9 

Q What is it? 10 

A It’s the petition the guys served with -- served me with 11 

to have the Union withdraw the petition and all the ULP 12 

charges. 13 

Alright.  General Counsel’s GC-28 identified) 14 

Q Who gave it to you? 15 

A Rob.  There was actually a group of them.  It was Rob 16 

Coppola, John Edwards, Carlos Pina.  Dan Ross showed up a 17 

little bit later.  Those three guys showed up first to serve 18 

me, hand me the petition. 19 

Q Okay.  And where were you? 20 

A We were outside Starbucks in the Westin Hotel. 21 

Q And when was it?  What day, do you remember? 22 

A October 15th. 23 

Q Okay.  Was anyone else there with you from the Teamsters? 24 

A Yes.  Recording secretary Andy Walsh. 25 
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Q How many signatures are on this request for the petition 1 

withdrawal? 2 

A 31. 3 

 MS. RAYMAN-READ:  Move to admit General Counsel’s exhibit 4 

28. 5 

 JUDGE CARISSIMI:  Any objection to GC-28? 6 

 MR. SCHWARTZ:  No objection, Your Honor. 7 

 JUDGE CARISSIMI:  GC-28 is admitted. 8 

(General Counsel’s GC-28 received in evidence) 9 

BY MS. RAYMAN-READ:   10 

Q Alright.  What happened -- what else happened besides you 11 

being given that petition at that meeting? 12 

A What happened at that meeting? 13 

Q Yeah. 14 

A We had a -- you know, Sean Brennan showed up.  Claudio, a 15 

couple of the other, Frank Soriano.  Then Rob showed up with 16 

John Edwards, Carlos Pina and Dan Ross.  And, you know, they 17 

were just -- they completely changed their position on 18 

everything.  They were saying how those guys that got fired 19 

deserved it.   20 

 JUDGE CARISSIMI:  And I’m going to have to interrupt, Mr. 21 

Smolinsky.  When you say they, see I don’t know who’s talking. 22 

 THE WITNESS:  Okay.  Well, I’ll start Rob Coppola. 23 

 JUDGE CARISSIMI:  Okay.   24 

 THE WITNESS:  Rob was really outspoken at this meeting.  25 
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He was kind of the voice for the men.  And he was saying how, 1 

you know, they -- the guys that got fired were dirt-bags.  He 2 

used different terms, but that they deserved to get fired.   3 

 That, you know, they didn’t want the Union anymore.  That 4 

they wanted out.  They wanted me to leave them alone.  You 5 

know, the referred to me as a bully.  That I wouldn’t walk 6 

away.   7 

 And I had said to them well, what about the guys that got 8 

fired?  You know, you expect us to walk away.  What about all 9 

the things that -- the pressure this company has put you guys 10 

under and the stress?  Should we walk away?   11 

 You know, they really didn’t have any answers for that 12 

kind of stuff.  But he got a little animated and he kept 13 

walking away.  And then Carlos Pina reiterated the same thing 14 

kind of a little more level-headed.   15 

 You know, Chris we just think this, as a group, that you 16 

guys should just withdraw the charges and go away.  And that if 17 

the company doesn’t rectify these things and make -- you know, 18 

give us the things that they’ve promised in six months we’ll 19 

come back and you’ll have more support, you know?  And that’s 20 

kind of the sales pitch that they tried to pitch to me.  And 21 

why I should.  That if the company promised them, you know, 22 

certain things, that they were going to fix these situations, 23 

and then if they didn’t in six months the guys would come back 24 

and they think they would have even more support.   25 
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CONTINUED DIRECT EXAMINATION 1 

BY MS. RAYMAN-READ:   2 

Q What -- 3 

A But the guys were getting tortured.  You know, I remember 4 

Robs saying they’re not going to give us our Christmas bonus.  5 

He’s like we don’t make a lot of the money here.  We need that 6 

bonus. 7 

 It wasn’t really a Christmas bonus, but they got their 8 

annual increase in like October and then it retro -- I forget 9 

how it worked out, but they got it like right before Christmas.  10 

So they considered -- the guys themselves consider their annual 11 

wage increase a Christmas bonus, you know? 12 

 MR. SCHWARTZ:  Your Honor, is this all again his state of 13 

mind or is he -- none of this is being offered for the truth of 14 

the evidence, correct?  Truth of the information being 15 

provided.  There’s a lot here. 16 

 JUDGE CARISSIMI:  Counsel? 17 

 MS. RAYMAN-READ:  Yes.  And I’m about to ask the next 18 

question that will clarify what he did next based on this. 19 

 JUDGE CARISSIMI:  Alright.   20 

 MR. SCHWARTZ:  Thank you. 21 

BY MS. RAYMAN-READ:   22 

Q After that meeting what did you do? 23 

A I went and met with counsel, and talked to him about our 24 

next move, and how we were going to proceed with this and we 25 
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decided to block the election. 1 

 MS. RAYMAN-READ:  Alright.  No further questions. 2 

 JUDGE CARISSIMI:  Very good.  Well, we are at the time 3 

where we thought we might take a lunch break and it coincided.  4 

It’s now 12:30.  So let’s go off the record. 5 

(Whereupon, a brief recess was taken) 6 

 JUDGE CARISSIMI:  On the record. 7 

 Counsel for the Respondent, you indicated off the record 8 

you were going to make the request? 9 

 MR. SCHWARTZ:  Yes, Your Honor.  I would request any 10 

Jencks materials related to statements made by Mr. Smolinsky, 11 

affidavits given to the Labor Board. 12 

 JUDGE CARISSIMI:  Ms. Rayman-Read, can you tell us what 13 

you have in terms of produceable material under Jencks? 14 

 MS. RAYMAN-READ:  Yeah.  I have one affidavit given by Mr. 15 

Smolinsky. 16 

 JUDGE CARISSIMI:  And how long is it? 17 

 MS. RAYMAN-READ:  With exhibits -- well, let me -- because 18 

I don’t think there’s page numbers all the way through the 19 

exhibits, but the affidavit itself -- 20 

 JUDGE CARISSIMI:  Approximately. 21 

 MS. RAYMAN-READ:  The affidavit itself is 34 pages without 22 

exhibits. 23 

 JUDGE CARISSIMI:  Alright.  Counsel, in terms of being 24 

able to review that affidavit for cross examination and taking 25 
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lunch, how long do you think you’d need? 1 

 MR. SCHWARTZ:  If -- allowing for a meal break, if we 2 

could resume at 2:00, I think that would be sufficient, Your 3 

Honor. 4 

 JUDGE CARISSIMI:  I would -- I think that’s a fair request 5 

under the circumstances.  So we’re going to be in recess until 6 

2:00 p.m. 7 

 (Whereupon, at 12:33 p.m. a luncheon recess was taken to 8 

reconvene at 2:00 p.m.)  9 
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A F T E R N O O N    S E S S I O N 1 

(2:02 P.M.) 2 

 JUDGE CARISSIMI:  On the record. 3 

 You may cross examine, counsel. 4 

 MR. SCHWARTZ:  Charging Party had no questions? 5 

 JUDGE CARISSIMI:  Did you have any questions, Ms. Bushey? 6 

 MS. BUSHEY:  No. 7 

 JUDGE CARISSIMI:  Thank you for reminding me.   8 

 MR. SCHWARTZ:  I just wanted -- 9 

 JUDGE CARISSIMI:  I forgot to ask. 10 

 MR. SCHWARTZ:  -- to make sure, Your Honor.  Thank you. 11 

 JUDGE CARISSIMI:  Yes. 12 

CROSS EXAMINATION 13 

BY MR. SCHWARTZ:   14 

Q Mr. Smolinsky, good afternoon.  My name is Fred Schwartz.  15 

I represent W may -- W. B. Mason in this matter. 16 

A Good afternoon. 17 

Q We’ve not met before today, correct? 18 

A No, not to my knowledge. 19 

Q Would you agree with me, Mr. Smolinsky, that in your 20 

communications with the drivers and driver helpers at W.B. 21 

Mason you always told the truth? 22 

A To the best of my ability. 23 

Q And that’s because you knew it was important to always 24 

tell the truth to the drivers in order to gain their 25 
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confidence, correct? 1 

A Yeah.  From what I knew at the time, sure.  Until things 2 

changed and evolve, yeah. 3 

Q And how long had you worked for Local 25 before you -- 4 

when you first met the two individuals who called the union 5 

hall? 6 

A Three weeks or so roughly. 7 

Q And where did you work before that? 8 

A Trade shows. 9 

Q But you were a Local 25 member? 10 

A Yes. 11 

Q And are you still employed by Local 25? 12 

A I am working for Local 25. 13 

Q You are? 14 

A Yeah.  In -- 15 

Q As an organizer? 16 

A No. 17 

Q Well, what’s your current job? 18 

A I am hauling concrete.  Hauling concrete. 19 

Q So you’re a member of Local 25 -- 20 

A Yeah. 21 

Q -- but you’re no longer employed by Teamsters -- 22 

A Yeah, I work -- 23 

 MS. BUSHEY:  I’m going to object to the relevance and this 24 

is out of the scope of -- 25 
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 MS. VORRO:  Direct. 1 

 JUDGE CARISSIMI:  What is the relevance? 2 

 MR. SCHWARTZ:  I’m trying to determine -- I’m just trying 3 

to determine where he works, Your Honor. 4 

 JUDGE CARISSIMI:  Yeah.  That’s relevant. 5 

 MR. SCHWARTZ:  He’s a witness presented for the Charging -6 

-  7 

 JUDGE CARISSIMI:  Yeah. 8 

 MR. SCHWARTZ:  -- Party.  So -- 9 

 JUDGE CARISSIMI:  That’s relevant.  Overruled. 10 

BY MR. SCHWARTZ:   11 

Q So you do not work for Teamsters Local 25 -- 12 

A No, I work for a Local 25 shop. 13 

Q Okay.  When did you stop working as an employee of Local 14 

25? 15 

A February 2016. 16 

Q And why did you stop? 17 

 MS. BUSHEY:  Objection. 18 

 JUDGE CARISSIMI:  Overruled. 19 

 THE WITNESS:  11 years ago I had a felony conviction, 20 

which bars you from holding employment as a union officer.  21 

During that time I -- you know, there was no formal interview 22 

or anything.  They asked me if I had any felony convictions.   23 

 I went in to a story about, you know, I had a major car 24 

accident in which people were hurt.  You know, I let them know 25 
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all this information.  And it came back later that there -- 1 

that conviction, you know, that instance barred me from holding 2 

office.  It’s a 13 year bar. 3 

BY MR. SCHWARTZ:   4 

Q What was the conviction for? 5 

A Larceny. 6 

 MS. BUSHEY:  Objection, relevance. 7 

BY MR. SCHWARTZ:   8 

A Larceny? 9 

 JUDGE CARISSIMI:  Overruled. 10 

 THE WITNESS:  Yeah. 11 

BY MR. SCHWARTZ:   12 

Q So theft? 13 

A Larceny. 14 

Q So based on that conviction you were terminated from 15 

employment with Local 25? 16 

A No, I’m currently on leave. 17 

Q How long does the leave last? 18 

A I petitioned to get my job back through U.S. District 19 

Court, because I feel that I’ve been rehabilitated.  And there 20 

is -- the Judge can remove the bar, if you can prove you’ve 21 

been rehabilitated. 22 

Q So you haven’t -- so you’re on a leave of absence from 23 

Teamsters Local 25? 24 

A Until my hearing. 25 
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Q Did you ever tell any employees at W.B. Mason that they 1 

shouldn’t worry about the NLRB, because you had the Labor Board 2 

in your pocket? 3 

A No. 4 

Q Never said that in --- 5 

A No. 6 

Q Either writing or -- 7 

A Labor -- 8 

Q -- an oral statement? 9 

A No.  Told I had the Labor Board in my pocket?  Absolutely 10 

not. 11 

Q Never said anything like you went out drinking with Labor 12 

Board employees? 13 

A I haven’t had a drink in 10 years.  No, I never said that. 14 

Q So you never said anything like that to any W.B. Mason -- 15 

A No. 16 

Q -- employee?  And with respect to the allegations that 17 

managers at W.B. Mason made threats to employees within the 18 

bargaining unit, you have no firsthand knowledge of those 19 

allegations, correct? 20 

A Only from what guys told me. 21 

Q Right. 22 

A When they told me of the accusations at the time, I went 23 

ahead and filed charges. 24 

Q But you never -- you yourself never heard any W.B. manager 25 
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-- any W.B. Mason manager utter any statement that you 1 

considered to be a threat? 2 

A I never heard them say anything.  3 

Q So as it relate -- 4 

A I wasn’t allowed in the workplace. 5 

Q So have you had any conversations with any -- other than 6 

the conversation you testified to, with regard to Mr. Cappello, 7 

have you had any other conversations with any other managers or 8 

supervisors at W.B. Mason at anytime? 9 

A Yeah.  When we had the rally we had conversations.  I 10 

spoke with Mike Meath at the rally briefly.  The other guy was 11 

Jeff DePaul.  I don’t think I spoke with Jeff.   12 

 I don’t think I spoke with Carlos.  Not to my knowledge.  13 

I believe Mike Meath and Cappolla (sic) or Cappello were the 14 

only two that I spoke with. 15 

Q And those would have been on the day you went to present 16 

the petition at the warehouse and on the day that the rally was 17 

held in the parking lot? 18 

A Yes. 19 

Q No other times did you have any other conversations with 20 

any other -- 21 

 MS. RAYMAN-READ:  Asked and answered. 22 

 JUDGE CARISSIMI:  Overruled. 23 

 MR. SCHWARTZ:  Can I finish?   24 

 JUDGE CARISSIMI:  Yes. 25 
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 MR. SCHWARTZ:  With any other member of management at W.B. 1 

Mason? 2 

 THE WITNESS:  Not to my -- no.  Not that I can remember 3 

right now. 4 

BY MR. SCHWARTZ:   5 

Q If John Edwards were to testify that you said that you had 6 

the Labor Board in your pocket, that would be a lie? 7 

A Yes.  Why would I be telling the guys to worry about the 8 

Labor Board? 9 

 JUDGE CARISSIMI:  No, Mr. Smolinsky, all you can do is 10 

answer questions.   11 

 THE WITNESS:  Okay.   12 

 JUDGE CARISSIMI:  You can’t ask them at this point. 13 

 MR. SCHWARTZ:  General Counsel’s exhibit 7.  May I 14 

approach, Your Honor?  I don’t know -- 15 

 JUDGE CARISSIMI:  You may. 16 

 MR. SCHWARTZ:  -- if he has the exhibits with him or not. 17 

 JUDGE CARISSIMI:  I don’t believe he does. 18 

BY MR. SCHWARTZ:    19 

Q There’s a pile of exhibits in front of you, Mr. Smolinsky.  20 

I don’t know if you have GC exhibit 7 -- 21 

A I do. 22 

 JUDGE CARISSIMI:  You have it?  Okay.  Very good.  You may 23 

proceed, sir. 24 

BY MR. SCHWARTZ:   25 
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Q This was the organizing meeting sign in sheet for the 1 

meeting that was held on July 25th 2015, is that correct? 2 

A Yes. 3 

Q And is it at this meeting that you first provided 4 

employees of W.B. Mason with authorization cards for them to 5 

get them filled out? 6 

A I’m not sure. 7 

Q When was it that you first provided blank authorization 8 

cards to employees? 9 

A I don’t recall. 10 

Q Do you recall who you provided blank authorization cards 11 

to? 12 

A To the best of my knowledge I already stated that I gave 13 

them to Rob.  I gave them -- Rob Coppola, John Edwards, Oscar 14 

Castro, Kenny DeAndrade and Claudio.  I believe that’s who I 15 

gave them to. 16 

Q And you said you don’t recall when it was you gave those 17 

blank -- 18 

A The first time, no.  It’s common practice to give cards to 19 

members to have signed. 20 

Q Yet any -- you test --  21 

 MR. SCHWARTZ:  I’m sorry, Your Honor.   22 

 JUDGE CARISSIMI:  That’s alright. 23 

 MR. SCHWARTZ:  I caught myself. 24 

 JUDGE CARISSIMI:  You did. 25 
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 MR. SCHWARTZ:  Mr. Walsh was at a meeting that you held 1 

with the drivers?  2 

 THE WITNESS:  Yes. 3 

BY MR. SCHWARTZ:   4 

Q And that was the meeting where you were presented with the 5 

petition that asked the Union to withdraw the charges and 6 

withdraw the petition? 7 

A He was at that meeting. 8 

Q Was he at any other meetings -- 9 

A Yes. 10 

Q -- with the drivers? 11 

A Which other meetings was he at? 12 

A M.J. O’Connor’s.  The one where we took the big picture. 13 

Q That’s the one where Mr. Coppola spoke at? 14 

A Many people did, but yes, Rob did too. 15 

Q He was sort of the lead speaker -- 16 

A He was -- 17 

Q -- is that correct? 18 

A -- the first to speak. 19 

Q Were there any other representatives of Local 25 present 20 

at any of the other meetings that you held with the drivers? 21 

A I believe the one at the union hall, Bobby Aiguier or 22 

Robert may have stopped by.  Meetings, there were no agents 23 

that went to Rob’s house, no coffee shop.  Andy Walsh came to 24 

two.  To the best of my knowledge it was Andy Walsh that came 25 
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to the two.  And the Rally, Robert Aiguier was at the Rally. 1 

Q And that’s, to the best of your recollection, the 2 

identification of the other Teamsters 25 employees who were at 3 

meetings? 4 

A Say that again. 5 

Q That’s, to the best of your recollection, your 6 

identification of the other Teamsters 25 Local employees who 7 

were at the meetings? 8 

A Everybody, yes. 9 

Q Now, do you have General Counsel exhibit 12 in front of 10 

you? 11 

A Yep. 12 

Q I believe you have identified that as Mr. Barbosa’s 13 

authorization card? 14 

A Yes. 15 

Q Mr. Barbosa is not a native English speaker, is he? 16 

A No. 17 

Q In fact, you needed someone to help you translate with Mr. 18 

Barbosa, in order to ask him to sign the card, correct? 19 

A Yes, we needed a translation for some questions, yes. 20 

Q Okay.  And did you ever tell Mr. Barbosa that all he was 21 

doing was signing a card to become a member of an association? 22 

A No -- 23 

Q Did you ever tell Mr. Barbosa that he had to sign the 24 

card? 25 
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A No. 1 

Q Did you ever tell Mr. Barbosa that he had to sign the card 2 

in order to attend union meetings? 3 

A No. 4 

Q And your discussions with Mr. Barbosa I believe you said 5 

Claudio -- or was it Claudio who was also present? 6 

A Yes. 7 

Q Could you take a look at General Counsel exhibit 19?  Do 8 

you have it in front of you? 9 

A I don’t have a 19.  I have 18 and 20. 10 

Q I’m sorry.  How about 23? 11 

 JUDGE CARISSIMI:  You know, what I’d like to do -- and 12 

this applies to everybody.  Rather than having witnesses search 13 

through, if you want an exhibit, if you don’t have it, get it 14 

from the reporter -- 15 

 MR. SCHWARTZ:  Okay.   16 

 JUDGE CARISSIMI:  -- and show it to the witness. 17 

 THE WITNESS:  I have 23. 18 

BY MR. SCHWARTZ:   19 

Q Oh, you have 23? 20 

 JUDGE CARISSIMI:  You have 23?  Okay.  He has 23. 21 

 MR. SCHWARTZ:  My apologies, Your Honor. 22 

 JUDGE CARISSIMI:  That’s quite alright.  I didn’t say 23 

anything before, but there’s quite a number of exhibits up 24 

there and I don’t know what order they’re in.  25 
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 MR. SCHWARTZ:  Sure. 1 

 JUDGE CARISSIMI:  So I think it’s more efficient to go 2 

that way. 3 

 MR. SCHWARTZ:  And you’ve identified General Counsel 4 

exhibit 23 as the petition that you filed with the Labor Board? 5 

 THE WITNESS:  Yes. 6 

BY MR. SCHWARTZ:   7 

Q Is that correct? 8 

A Yes. 9 

Q And included in the description of the unit in paragraph 10 

5(b), all full time and regular part time supply drivers, 11 

supply driver helpers and supply shuttle driver, correct? 12 

A Uh-huh. 13 

 JUDGE CARISSIMI:  You -- 14 

 THE WITNESS:  Yes. 15 

 JUDGE CARISSIMI:  -- have to answer yes or no. 16 

 THE WITNESS:  Yes. 17 

BY MR. SCHWARTZ:   18 

Q Now, are you aware of the fact that there were seasonal 19 

employees at W.B. Mason? 20 

A I was not.  I was told that there was part time workers. 21 

Q Now, by part time what do you mean? 22 

A That they worked part time.  That they worked occasional, 23 

you know, I guess. 24 

Q Do you know what I mean when I say seasonal employee? 25 
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A I would assume that you’re saying they worked in certain 1 

seasons, probably when it’s busy. 2 

 MS. RAYMAN-READ:  Objection, he lacks knowledge as to 3 

that; his answer. 4 

 JUDGE CARISSIMI:  I’ll overrule it.  The witness can 5 

testify as to what he knows. 6 

BY MR. SCHWARTZ:   7 

Q And did this petition seek to represent any seasonal 8 

employees? 9 

A No, it does not. 10 

Q The flier that was produced that has the pictures -- the 11 

two different pictures on it, do you have it in front of you, 12 

Mr. Smolinsky? 13 

A Yep. 14 

 JUDGE CARISSIMI:  Is that -- 15 

 MR. SCHWARTZ:  Was this -- 16 

 JUDGE CARISSIMI:  Is that General Counsel 19, sir? 17 

 MR. SCHWARTZ:  General Counsel 19.  Thank you.  GC-19.  18 

How was this flier distributed? 19 

 THE WITNESS:  I handed this flier to management with the 20 

petition to Anthony Cappello or Camppollo (sic). 21 

BY MR. SCHWARTZ:   22 

Q So that was on September 28th, I believe, of 2015. 23 

A Okay.   24 

Q So as of September 28th 2015, you had put W.B. Mason on 25 
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notice so to speak of who it was who supported the Union? 1 

A Yes.  Of all that showed up to those two meetings, yes.  2 

There were quite a few cards signers that weren’t here. 3 

Q When you attempted to present the petition to Mr. Cappello 4 

in the warehouse he was polite, wasn’t he? 5 

A He was. 6 

Q And was the petition in a sealed envelope? 7 

A No. 8 

Q So what papers exactly did you hand him? 9 

A I gave him my card, I gave him the petition.  I’m not sure 10 

if the rules had changed then, but the post and pre-election 11 

rules and a statement of position, I believe. 12 

Q You did not provide him with any of the authorization 13 

cards though, correct? 14 

A No. 15 

Q General Counsel exhibits 24(a) through 25. 16 

A I have them. 17 

 JUDGE CARISSIMI:  You have those, Mr. Smolinsky?  Okay.  18 

 THE WITNESS:  Yep. 19 

 JUDGE CARISSIMI:   Very good. 20 

BY MR. SCHWARTZ:   21 

Q Mr. Smolinsky, these are not all of the text messages that 22 

you had with all of the drivers at W.B. Mason during the 23 

organizing campaign, are they? 24 

A No. 25 
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Q In fact, how many more text messages do you believe there 1 

are? 2 

A I have no idea.  A lot. 3 

Q A lot?  And what have you done with those messages? 4 

A I emailed them to the Board. 5 

Q So you provided the NLRB with all of the text messages 6 

that were in your possession, regarding the W.B. Mason 7 

organizing campaign? 8 

A Yes. 9 

Q You told the drivers at W.B. Mason when the anti-union 10 

campaign, to use your words, came up that they should expect 11 

managers to be dry -- riding along with the drivers, correct? 12 

A Yeah, that was something that happens in organizing 13 

drives.  They have ride-alongs, yeah. 14 

Q Okay.  So that was an expected outcome of this issue? 15 

A Doesn’t make it right, but yeah. 16 

Q You think it’s illegal? 17 

A I think -- 18 

 JUDGE CARISSIMI:  Doesn’t matter -- 19 

 MS. BUSHEY:  Objection. 20 

 JUDGE CARISSIMI:  Doesn’t matter if he thinks it is. 21 

BY MR. SCHWARTZ:   22 

Q Well, when you say it’s not right -- 23 

 JUDGE CARISSIMI:  That doesn’t matter either. 24 

 MR. SCHWARTZ:  Fine.  I’ll take his -- 25 
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 JUDGE CARISSIMI:  Yeah. 1 

 MR. SCHWARTZ:  -- answer then.  It’s not right.  Can I 2 

just have a minute, Your Honor? 3 

 JUDGE CARISSIMI:  Certainly.  I’m going to remind again, 4 

Mr. Smolinsky, just answer the question.  Okay? 5 

 THE WITNESS:  Okay.   6 

 MR. SCHWARTZ:  No further questions, Your Honor. 7 

 JUDGE CARISSIMI:  Very good.  Is there any redirect by the 8 

General Counsel? 9 

 MS. RAYMAN-READ:  Just one question. 10 

REDIRECT EXAMINATION 11 

BY MS. RAYMAN-READ:    12 

Q Mister -- 13 

 UNIDENTIFIED SPEAKER:  Can we take a minute? 14 

 MS. RAYMAN-READ:  Oh, yeah.  Let’s take a minute. 15 

 JUDGE CARISSIMI:  Certainly.  And let me know when you’re 16 

ready. 17 

 MS. RAYMAN-READ:  Alright.  We’re ready, Your Honor. 18 

 JUDGE CARISSIMI:  Back on the record.  You may proceed -- 19 

 MS. RAYMAN-READ:  Yes. 20 

 JUDGE CARISSIMI:  -- counsel. 21 

 MS. RAYMAN-READ:  Thank you.  So just one question.  Can 22 

you explain when you talk about emailing all of the text 23 

messages to the Board, do you -- did you download all of the 24 

text messages from your phone on one day to -- from using that 25 
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app that you were using? 1 

 THE WITNESS:  Yeah.  I had the IT department help me 2 

download the software and then I just -- I believe they were 3 

all done in one day. 4 

BY MS. RAYMAN-READ:   5 

Q Okay.  And after that big data dump that you did, did you 6 

continue sending the Board piecemeal different text messages 7 

that you got after that? 8 

A I’m not sure.  I think they were all sent at once.  Pretty 9 

sure I did everything and sent it. 10 

 MS. RAYMAN-READ:  Okay.  That’s it.  Thank you. 11 

 JUDGE CARISSIMI:  Any questions by the Charging Party? 12 

 MS. BUSHEY:  No, Your Honor. 13 

 JUDGE CARISSIMI:  Does that raise anything for the 14 

Respondent? 15 

 MR. SCHWARTZ:  No, Your Honor. 16 

 JUDGE CARISSIMI:  Very good.  Mr. Smolinsky, you’re 17 

excused as a witness for now.  There’s a possibility that you 18 

may be recalled for further examination, but for now you may 19 

leave the witness stand. 20 

 THE WITNESS:  I’ll be notified of that? 21 

 JUDGE CARISSIMI:  Yeah.  Yes, let’s go off the record. 22 

(Whereupon, a brief recess was taken) 23 

 JUDGE CARISSIMI:  On the record. 24 

 General Counsel, you may call your next witness. 25 
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 MS. RAYMAN-READ:  Alright.  General Counsel will be 1 

calling Robert Aiguier. 2 

 JUDGE CARISSIMI:  Mr. Aiguier, if you could please step up 3 

to the witness stand, sir?  And before you have a seat if you’d 4 

raise your right hand? 5 

Whereupon, 6 

ROBERT AIGUIER, JR. 7 

Having been first duly sworn, was called as a witness and 8 

testified herein as follows: 9 

 JUDGE CARISSIMI:  Please have a seat. 10 

DIRECT EXAMINATION 11 

BY MS. RAYMAN-READ:   12 

Q Good afternoon. 13 

A Good afternoon. 14 

Q Can you please state your name? 15 

A Robert Aiguier, A-I-G-U-I-E-R. 16 

Q Are you currently employed? 17 

A Yes. 18 

Q Where? 19 

A Teamsters Local 25. 20 

Q What’s your position there? 21 

A Business agent. 22 

Q How long have you been working for the Teamsters? 23 

A A little over four years. 24 

Q And how long have you been a business agent? 25 
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A For about two of that. 1 

Q Prior to that what was your position there? 2 

A Organizer. 3 

Q Are you aware of the W.B. Mason organizing campaign in 4 

2015? 5 

A Yes. 6 

Q What involvement did you have? 7 

A I oversaw Chris Smolinsky, who was the organizer working 8 

on the campaign. 9 

Q Did you attend any union meetings? 10 

A I did. 11 

Q How many?  One or more than one? 12 

A One meeting at the union hall. 13 

Q Who else from the Union went to that meeting? 14 

A Chris Smolinsky was there and I believe Jimmy Donovan was 15 

there. 16 

Q Was that meeting before or after the petition for election 17 

was filed? 18 

A Before. 19 

Q About how long before? 20 

A Maybe a few weeks.  I couldn’t be certain. 21 

Q Okay.  Did you speak at that meeting? 22 

A Yes. 23 

Q What did you say? 24 

A I explained to the employees the process that we run 25 
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through when we’re organizing a company.  I let them know that 1 

the way we usually do it is we like to get them, the employees, 2 

united.  As united as possible.  And one way to do that is we 3 

get everybody together on -- in a flier.  And that flier we use 4 

to ask for recognition when we approach the company. 5 

Q Was a picture taken at that meeting? 6 

A Yes. 7 

Q Was the picture taken before or after you spoke about 8 

using the flier and the picture for making a demand? 9 

A After. 10 

Q How many of the drivers participated in the photo? 11 

A I believe everyone that attended the meeting. 12 

Q Were you present the day that Chris Smolinsky went to W.B. 13 

Mason to file the petition? 14 

A Yes. 15 

Q Can you describe what happened? 16 

A We walked into the building.  We found, I believe, a 17 

warehouse employee.  Chris had a list of three top managers 18 

that he was looking for.  He asked if he could speak to any of 19 

those managers.   20 

 The employee left and came back with who we were told was 21 

the warehouse manager.  Again, we asked the warehouse manager 22 

if we could speak to one of the three that were available.  He 23 

left and came back.  Said two weren’t in the building and one 24 

was busy.  He was in a meeting.  And he asked if he could help 25 
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us. 1 

Q Okay.  Anything else you remember? 2 

A Chris presented him with the paperwork we had came with, 3 

told him we were there to ask for recognition for the employee 4 

union. 5 

 MS. RAYMAN-READ:  Okay.  No further questions. 6 

 JUDGE CARISSIMI:  Any questions by the Charging Party, Ms. 7 

Bushey? 8 

 MS. BUSHEY:  No questions. 9 

 JUDGE CARISSIMI:  Cross examination? 10 

 MR. SCHWARTZ:  Request any Jencks materials if there are -11 

- 12 

 JUDGE CARISSIMI:  Is there a Jencks material? 13 

 MS. RAYMAN-READ:  There are none.  14 

 JUDGE CARISSIMI:  Very good.  Do you want some time to 15 

prepare or are you ready to proceed now, Mr. Schwartz? 16 

 MR. SCHWARTZ:  If I can just have two minutes, Your Honor? 17 

 JUDGE CARISSIMI:  Certainly.  Let’s go off the record. 18 

(Whereupon, a brief recess was taken) 19 

 JUDGE CARISSIMI:  On the record. 20 

 You may proceed, counsel. 21 

CROSS EXAMINATION 22 

BY MR. SCHWARTZ:   23 

Q Sir, my name is Fred Schwartz and I represent W.B. Mason 24 

in this matter.  You have in front of you General Counsel 25 
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exhibit 19.  There are two pictures that are depicted of W.B. 1 

Mason drivers in the exhibit.  Were you present when those 2 

pictures were taken? 3 

A I was present when the picture on the bottom was taken. 4 

Q Okay.  And that was the one that was taken at the Union 5 

hall? 6 

A Correct. 7 

Q The picture in the middle you were not present for? 8 

A No. 9 

Q Do you -- and it’s your testimony -- sorry.  And you 10 

attended one meeting at the union hall with the drivers? 11 

A Yes. 12 

Q No other meetings at any other location with the drivers? 13 

A Not that I recall. 14 

 MR. SCHWARTZ:  Nothing further. 15 

 JUDGE CARISSIMI:  Is there any redirect within that 16 

limited range? 17 

 MS. RAYMAN-READ:  No. 18 

 JUDGE CARISSIMI:  Very good.  Sir, you’re excused as a 19 

witness.  You may step down. 20 

 THE WITNESS:  Thank you very much. 21 

 JUDGE CARISSIMI:  Thank you.  Let’s go off the record. 22 

(Whereupon, a brief recess was taken) 23 

 JUDGE CARISSIMI:  On the record. 24 

 General Counsel, you may call your next witness. 25 
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 MS. VORRO:  Thank you, Your Honor.  General Counsel calls 1 

Robert Froio. 2 

 JUDGE CARISSIMI:  Mr. Froio, if you’d please step up to 3 

the witness stand, sir?  Right here.  And before you have a 4 

seat if you’d please raise your right hand? 5 

Whereupon, 6 

ROBERT FROIO 7 

Having been first duly sworn, was called as a witness and 8 

testified herein as follows: 9 

 JUDGE CARISSIMI:  Please have a seat.  Excuse me, sir.  I 10 

see that you have something in your hand.   11 

 MS. VORRO:  Well -- 12 

 JUDGE CARISSIMI:  We’re going to talk about that.  Let’s 13 

go off the record. 14 

(Whereupon, a brief recess was taken) 15 

 JUDGE CARISSIMI:  On the record. 16 

 Mr. Froio had a copy of his subpoena with him and I asked 17 

General Counsel to retrieve that.  So there are no documents 18 

that I see that Mr. Froio has in front of him now.  Counsel, 19 

you may proceed. 20 

 MS. VORRO:  Thank you, Your Honor. 21 

DIRECT EXAMINATION 22 

BY MS. RAYMAN-READ:   23 

Q Good afternoon, Mr. Froio.  Would you state and spell your 24 

last name for the record? 25 
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A It’s Robert Froio.  Last name is F-R-O-I-O. 1 

Q Thank you.  And are you currently employed? 2 

A Yes. 3 

Q Where do you work? 4 

A At W.B. Mason. 5 

Q How long -- what location? 6 

A South Boston. 7 

Q And how long have you worked there? 8 

A 14 years in September. 9 

Q And are you testifying today under subpoena? 10 

A Yes. 11 

Q How are you feeling about testifying? 12 

A Well, a little nervous. 13 

Q What is your job, Mr. Froio? 14 

A I’m a delivery driver. 15 

Q And was that you job in 2015 as well? 16 

A Yes. 17 

Q Who is your current supervisor? 18 

A Eric Porter. 19 

q And was Mr. Porter your supervisor in 2015 as well? 20 

A Yes. 21 

Q Do you know his job title? 22 

A Gold star supervisor. 23 

Q What’s a gold star supervisor? 24 

A Basically, they just report to them like if we’re going to 25 
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be sick or they look -- you know, if we have any problems 1 

during the day with our route or on the end of the day if we 2 

have any missed stops, we let them know how many. 3 

Q And are the gold star supervisors the direct supervisors 4 

of the supply drivers? 5 

A Yeah.  I’m not like -- I mean that’s who I would talk to, 6 

like if I had an issue during the day most likely. 7 

Q Okay.  And do you know who the current gold stars in South 8 

Boston? 9 

A Eric Porter, Judge Felix, Benny Pitre and Jaimy Rodriquez. 10 

Q And do you -- are you familiar with a Ryan Clifford? 11 

A Yes, he used to be a gold star -- 12 

Q And approximately when, if you know, did he leave the 13 

South Boston location? 14 

A Sometime maybe in September or October. 15 

Q Of 2015? 16 

A Yeah. 17 

Q And what happened to him?  Do you know where’d he go? 18 

A I believe Woburn. 19 

Q Now, can you describe what you do at your job on a day to 20 

day basis? 21 

A I get there in the morning sometime between 5:30 and 6:30 22 

usually.  Route out for the morning. 23 

Q What does that mean, to route out for the morning? 24 

A We get paperwork and you just get your stops together, how 25 
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you’re going to do them for the day or for the morning.  And 1 

then once we get that together we check the trucks to make sure 2 

all the product is on the truck.  And once we check that off we 3 

head out and do the morning run. 4 

Q And do you have a particular route? 5 

A Yes.  I do mostly Boston College and a little bit of 6 

Brighton. 7 

Q A little bit of? 8 

A Brighton. 9 

Q Is that a town in Massachusetts? 10 

A In Boston, yeah, sorry. 11 

Q Was that the same route that you had in 2015? 12 

A Yes. 13 

Q And do you have a regular helper on that route? 14 

A No. 15 

Q Now, you said that you go out for your morning route. 16 

A Yeah. 17 

Q Is there another route besides the morning route? 18 

A Yeah.  We do a same-day run in the afternoon.  19 

Q And so when do you return to the warehouse after your 20 

morning route? 21 

A It varies.  Depends whenever you finish.  And then you 22 

have lunch, and then you get your paperwork again, you load 23 

your truck and you go back out sometime usually between 1:30 24 

and 2:00. 25 
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Q And you called those? 1 

A Same-days. 2 

Q Same-days. 3 

A Uh-huh. 4 

Q And what is a same-day? 5 

A Just anything that was ordered before 11:00 O’clock I 6 

think from a customer. 7 

Q And do you have same days on a day -- on a daily basis? 8 

A Yes. 9 

Q And do you return to some of the same customers in the 10 

afternoon for same-days that you visited in the morning? 11 

A Sometimes. 12 

Q Now, do you recall an organizing campaign by the Teamsters 13 

Local 25 in 2015? 14 

A Yes. 15 

Q And you signed a card? 16 

A Yes. 17 

Q Do you remember who gave the card to you? 18 

A Chris Smolinsky. 19 

Q And do you remember anything that he said about what it 20 

meant to sign a card? 21 

A He gave us like a speech at one of my friend’s house.  And 22 

he just let us know like what the Union was about. 23 

Q And who’s house was this at? 24 

A Rob Coppola. 25 
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Q Other than that event or meeting at Rob Coppola’s house, 1 

did you attend any other union meetings? 2 

A Yeah, probably three or four. 3 

Q And do you call -- recall where they were? 4 

A Two of them were at Rob’s house.  There was one at the 5 

union hall.  And they had one at the Westin Hotel. 6 

Q And were there other meetings that you did not attend, to 7 

your knowledge? 8 

A They might have had one or two other ones I think.  I’m 9 

not 100% sure. 10 

Q Were -- and were there some pictures taken at any of those 11 

meetings? 12 

A I believe so, yes. 13 

Q Were -- well, you believe so? 14 

A Yes.  Well, yes.  I -- at different ones.  Yeah, the ones 15 

-- I was at a few that they did take pictures, yes. 16 

Q Okay.  And were you in those pictures? 17 

A Yes. 18 

Q Now, when the Union filed its petition for an election did 19 

you hear about that at the time? 20 

A The day it happened?  Yes, yes. 21 

Q How did you hear about it? 22 

A Chris sent out a text like on a group text, I believe.  23 

And -- 24 

Q And Chris is Chris Smolinsky? 25 
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A Yes. 1 

Q And what do you recall -- if anything, what do you recall 2 

him saying? 3 

A Just that he delivered it to the company.  To let all the 4 

drivers know. 5 

Q And did anyone in management tell you that the petition 6 

had been delivered? 7 

A When I got back Anthony Cappello let me -- well, he came 8 

up and told me that he got something from the Teamsters. 9 

Q Did he tell you what? 10 

A Just he said like a -- they handed him a letter.  I’m 11 

assuming that’s -- I already knew that’s what it was. 12 

Q And was that the same day that the petition had actually 13 

been delivered? 14 

A Yes. 15 

Q Now, did you attend any meetings run by W.B. Mason 16 

managers during the campaign? 17 

A Yes. 18 

Q Do you remember when the first one was? 19 

A They had a meeting the day of the petition. 20 

Q And where was that meeting? 21 

A In like a conference room in the building. 22 

Q Do you recall who was there from management? 23 

A Chris Meehan, Mike Meath, Carlos DeAndrade and Tim 24 

Hallinan.  I’m not too sure about anyone else.  Maybe Laura 25 
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Sullivan.  I’m not 100% sure. 1 

Q Okay.  Who did the talking at that meeting? 2 

A Just Chris. 3 

Q Chris Meehan? 4 

A Yes. 5 

Q And what do you recall him saying? 6 

A He just read that the -- about the petition.  He just read 7 

the actual petition, what it said.  And he just -- after he was 8 

finished, he just said that, you know, he didn’t know that like 9 

things were like bad for the drivers.  He didn’t -- he wasn’t 10 

aware of the problems that like -- that why we would have a 11 

petition.  And then that he could -- we could come talk to him 12 

about anything. 13 

Q Do you recall a march or rally outside of W.B. Mason on or 14 

about September 29th? 15 

A Yes. 16 

Q Did you participate in that? 17 

A Yes. 18 

Q I’m going to show you what’s in evidence as General 19 

Counsel exhibit 24(b).  And I would like you -- first of all, 20 

do you recognize this document? 21 

A Yes.  Well, which -- 22 

Q Is it a series of text messages? 23 

A Yes, yes. 24 

Q Okay.  And some of those texts are to and from you? 25 
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A Yes. 1 

Q I’d like you to turn to page five, please. 2 

A I don’t have a five.  It only goes to three. 3 

Q Perhaps I gave you the wrong one?  If I did, I apologize.  4 

I think it’s (d) that I want.   5 

 MS. VORRO:  Your Honor, a moment off the record.  There’s 6 

a -- 7 

 JUDGE CARISSIMI:  Off the record. 8 

(Whereupon, a brief recess was taken) 9 

 JUDGE CARISSIMI:  On the record. 10 

 You may continue, counsel. 11 

 MS. VORRO:  Thank you.  Is that an eight page document in 12 

front of you now? 13 

 THE WITNESS:  Yes. 14 

BY MS. VORRO:   15 

Q Okay.  And I would like you to turn to what it says at the 16 

top page five of eight. 17 

A Yep. 18 

Q And do you see an entry for September 30th 2015? 19 

A Yes. 20 

Q At 16, 17 and 56 seconds? 21 

A Yes. 22 

Q Could you please read out loud that email -- that text 23 

exchange? 24 

 JUDGE CARISSIMI:  Why, counsel?  I can read it. 25 
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 MS. VORRO:  Okay.   1 

BY MS. VORRO:   2 

Q Do you recall sending this text -- receiving this text 3 

from Mr. Smolinsky, the first one that says “see if Rob is 4 

still in the office with management.”  Do you recall that? 5 

A Yes. 6 

Q And how did you know -- and you responded that he is still 7 

in the meeting, correct? 8 

A Yes. 9 

Q How did you know that he was still in a meeting with 10 

management? 11 

A He car was still in the parking lot. 12 

Q And Rob refers to whom?  Who’s Rob? 13 

A This is from -- 14 

Q When it says see if Rob is still in the building, who’s 15 

that talking about? 16 

A Oh, Chris is seeing if -- well, he texted me to see if I 17 

knew where -- if Rob was still in the building in a meeting. 18 

Q What’s Rob’s last name? 19 

A Coppola.  Sorry. 20 

Q Do you know how long Rob Coppola actually met with Mister 21 

-- with management that day? 22 

A I don’t know personally, no. 23 

Q Did you talk to him shortly after the meeting? 24 

A Yes. 25 
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 MR. SCHWARTZ:  Objection. 1 

 JUDGE CARISSIMI:  Basis? 2 

 MR. SCHWARTZ:  There was no foundation provided.  3 

Management meeting.  He’s testifying about a meeting with Mr. 4 

Coppola being in a meeting with management.  5 

 MR. WISSA:  He wasn’t -- 6 

 MR. SCHWARTZ:  Who, what, where, why?  Who were the --  7 

 JUDGE CARISSIMI:  These are all subjects for cross 8 

examination. 9 

 MR. SCHWARTZ:  But it’s not -- okay. 10 

 JUDGE CARISSIMI:  I think it’s --  11 

 MR. SCHWARTZ:  Okay.   12 

 JUDGE CARISSIMI:  To me there’s enough.  You may continue.   13 

 MS. VORRO:  Thank you. 14 

BY MS. VORRO:   15 

Q Did you talk to him after the -- after his meeting? 16 

A Yes. 17 

Q And do you know how soon after his meeting? 18 

A I don’t remember the exact time, no. 19 

Q What did he tell you about it? 20 

 MR. SCHWARTZ:  Objection, Your Honor.  Anything that he 21 

states right now would be hearsay. 22 

 JUDGE CARISSIMI:  It’s going to be hearsay.  So what’s the 23 

reason for eliciting it?  24 

 MS. VORRO:  Well, I -- 25 
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 JUDGE CARISSIMI:  Unless -- 1 

 MS. VORRO:  -- think it falls within a hearsay exception. 2 

 JUDGE CARISSIMI:  Is this -- 3 

 MS. VORRO:  It’s Mr. Coppola telling him -- 4 

 JUDGE CARISSIMI:  Is he -- 5 

 MS. VORRO:  -- about his meeting right after the meeting.   6 

 JUDGE CARISSIMI:  Yeah. 7 

 MS. VORRO:  It’s all time stamped here. 8 

 JUDGE CARISSIMI:  Alright.  I’ll permit it.  You can argue 9 

the weight I should give to it in your briefs. 10 

 MS. VORRO:  What did Mr. Coppola tell you about his 11 

meeting with management? 12 

 THE WITNESS:  He just said he talked for a while and he’s 13 

just looking out for the guys.  He was letting them know what 14 

all our problems were in the meeting. 15 

BY MS. VORRO:   16 

Q What else?  Anything else? 17 

A I don’t recall much more than that, no. 18 

Q So you don’t recall anything else that Mr. Coppola told 19 

you about his meeting with management? 20 

 MR. SCHWARTZ:  Objection, asked and answered. 21 

 MS. VORRO:  Did he -- 22 

 JUDGE CARISSIMI:  Overruled. 23 

 MS. VORRO:  -- tell you -- 24 

 JUDGE CARISSIMI:  Overruled. 25 
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 MS. VORRO:  Did he tell you who he met with? 1 

 THE WITNESS:  Yes. 2 

BY MS. VORRO:   3 

Q Who was it? 4 

A Carlos DeAndrade. 5 

Q And did he talk -- tell you anything that Mr. DeAndrade 6 

had said to him or any discussion they had about Mr. Coppola’s 7 

future with the company? 8 

 MR. SCHWARTZ:  Objection, Your Honor.   9 

 JUDGE CARISSIMI:  I recognize this is hearsay.  You know, 10 

hearsay is admissible under Board proceeding in certain 11 

circumstances.  I’m going to permit this.   12 

 And I say, you can argue the weight I should give to it.  13 

But I recognize this is hearsay testimony unless Mr. Coppola 14 

testifies.  Are you planning on calling him, General Counsel? 15 

 MS. VORRO:  He is under subpoena, Your Honor. 16 

 JUDGE CARISSIMI:  Alright.   17 

 MR. SCHWARTZ:  That sounded like a maybe. 18 

 MS. VORRO:  Well, he’s under subpoena.   19 

 JUDGE CARISSIMI:  Alright.   20 

 MS. VORRO:  As far as I know he’s testifying. 21 

 JUDGE CARISSIMI:  Okay.  In which case there’s no hearsay 22 

problem if he testifies.   23 

 MR. SCHWARTZ:  Absolutely. 24 

 JUDGE CARISSIMI:  But we all -- you know, at this point we 25 
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don’t know. 1 

 MR. SCHWARTZ:  Correct. 2 

 JUDGE CARISSIMI:  So it’s appropriate to raise it, but -- 3 

 MR. SCHWARTZ:  We’re just preserving the record, Your 4 

Honor. 5 

 JUDGE CARISSIMI:  I understand.  I truly do.  Counsel, you 6 

may proceed.  7 

 MS. VORRO:  So did Mr. Coppola tell you anything about his 8 

discussion with Mr. DeAndrade with -- that concerned Mr. 9 

Coppola’s future with the company? 10 

 THE WITNESS:  He talked about something about like a sales 11 

job that they wanted him to take. 12 

CONTINUED DIRECT EXAMINATION 13 

BY MS. VORRO:   14 

Q What did he tell you about that? 15 

A That’s pretty much -- he just said that they had a sales 16 

job and they’ve -- he’s -- they wanted him.  Or not that they 17 

wanted him to take it, but, you know, it was offered. 18 

Q Take that back. 19 

A Oh, sorry. 20 

Q Now, after the rally on or about September 29th, did you 21 

notice anything different about people who were on the loading 22 

dock from day to day? 23 

A There was more like -- more management people, I believe, 24 

on the dock. 25 
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Q Do you recall any specific people who were there, who 1 

weren’t typically there on a day to day basis? 2 

A Mike Meath.  I saw Chris Meehan a few times, I think. 3 

 JUDGE CARISSIMI:  What’s that second name, sir?  What’s 4 

that name again?  Chris? 5 

 THE WITNESS:  Meehan. 6 

 JUDGE CARISSIMI:  Okay.  Do you know how to spell that? 7 

 THE WITNESS:  M-E-E-H-A-N. 8 

 JUDGE CARISSIMI:  Is there -- is that individual listed in 9 

the complaint? 10 

 MS. VORRO:  Yes. 11 

 JUDGE CARISSIMI:  Is it the first complaint or was that an 12 

amendment? 13 

 MS. VORRO:  No, it’s the first complaint.  I - it is my 14 

understanding that he’s the highest ranking company official, 15 

but I’m not sure of that.  He’s -- he should on Joint exhibit -16 

- 17 

 MR. SCHWARTZ:  4, I think it is.  Is it 4? 18 

 MS. VORRO:  -- 4, I believe.  3. 19 

 JUDGE CARISSIMI:  Is that -- 20 

 MS. VORRO:  3. 21 

 JUDGE CARISSIMI:  Is that an oral stipulation?  Joint 22 

exhibit -- no, Joint exhibit 4 is a written -- 23 

 MS. VORRO:  Joint exhibit 4 was a written -- 24 

 JUDGE CARISSIMI:  Alright.   25 
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 MS. VORRO:  -- document. 1 

 JUDGE CARISSIMI:  Because I’m looking at the order 2 

consolidating cases, consolidating complaint and notice of 3 

hearing.  And in page -- paragraph six, I don’t see that name, 4 

unless I’m missing something. 5 

 MS. VORRO:  You’re right, Your Honor.  He is not there.  6 

Can we -- 7 

 JUDGE CARISSIMI:  So -- 8 

 MS. VORRO:  -- go off the record for a moment? 9 

 JUDGE CARISSIMI:  Yeah.  Let’s go off the record. 10 

(Whereupon, a brief recess was taken) 11 

 JUDGE CARISSIMI:  On the record. 12 

 We’ve had an off the record discussion.  The parties have 13 

reached a stipulation regarding the name and title, and 14 

position of Respondent’s supervisor.  General Counsel, who is 15 

the individual that you’re seeking a stipulation from the 16 

Respondent on? 17 

 MS. VORRO:  Chris Meehan. 18 

 JUDGE CARISSIMI:  Okay.  Mr. Schwartz, you can agree that 19 

he is a supervisor and agent within the meaning of the Act? 20 

 MR. SCHWARTZ:  So stipulated, Your Honor. 21 

 JUDGE CARISSIMI:  And his title again, sir, is? 22 

 MR. SCHWARTZ:  Chief operating officer. 23 

 JUDGE CARISSIMI:  Alright.  And Ms. Bushey, I take it you 24 

agree with that, correct? 25 
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 MS. BUSHEY:  No objection. 1 

 JUDGE CARISSIMI:  Alright.  I’d also ask the General 2 

Counsel at the end of Mr. Froio’s testimony to tell me what 3 

allegations of the complaint his direct testimony went to.  4 

We’re going to do that before cross.  For future witnesses, I 5 

want the General Counsel to tell me in advance of a witness 6 

testifying what allegations their testimony will go to.   7 

 The other point I want to make is that I only decide 8 

what’s in the complaint.  So if there are any additions to the 9 

complaint to be made by the General Counsel, they must be made 10 

at the hearing before the case in chief, unless something comes 11 

up on the Respondent’s case that they were not aware of.   12 

 What I won’t do, is I will not make any findings regarding 13 

unfair labor practices that are raised for the first time in a 14 

brief.  I recognize there’s some Board cases that talk about 15 

that, but I don’t do that.  I don’t think it’s fair to the 16 

Respondent and frankly I don’t think it’s fair to me.  At trial 17 

is the time to let everybody know what this litigation is 18 

about.  Okay? 19 

 MS. VORRO:  Yes, Your Honor. 20 

 JUDGE CARISSIMI:  Very good. 21 

 MS. VORRO:  Fair enough. 22 

 JUDGE CARISSIMI:  You may proceed. 23 

 MS. VORRO:  Thank you. 24 

CONTINUED DIRECT EXAMINATION 25 
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BY MS. VORRO:   1 

Q You were testifying about who -- what management personnel 2 

or supervisors you saw on the loading dock more often than was 3 

typical.  So I’d like you to start that again, please. 4 

A Yeah.  Like I said, Chris Meehan, Mike Meath and to a 5 

lesser degree Carlos DeAndrade and Laura Sullivan. 6 

Q And what were they doing when they were there? 7 

A They were just talking to some of the drivers.  A few 8 

times they would help load trucks. 9 

Q Did -- in the two weeks or so after the rally, did any of 10 

those individuals help you load your truck? 11 

A Mike Meath. 12 

Q Had he ever helped you load your truck before? 13 

A I don’t believe so. 14 

Q How often would you say Chris Meehan was on the loading 15 

dock in the two weeks after the rally? 16 

A Probably a handful of times maybe, three or four. 17 

Q And had you ever seen him on the loading dock before? 18 

A Yes. 19 

Q How often? 20 

A Maybe once every couple months. 21 

Q Now, in the two weeks after the rally, did any of those 22 

four managers that you named talk to you while they were on the 23 

loading dock? 24 

A Yeah.  I had a brief conversation with Mike Meath just 25 
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about sports, nothing really outrageous. 1 

Q What about Mr. DeAndrade?  Did you have any conversations 2 

with Mr. DeAndrade that related to the union organizing 3 

campaign? 4 

A No, we had a brief conversation in the truck one day.  We 5 

just talked about, you know, if there was any issues.  You 6 

know, he had a open door.  We could always come see him.  And, 7 

you know, that me and him had a pretty good relationship. 8 

Q Did he invite you -- did he issue any invitations to you? 9 

A No. 10 

Q Did he discuss with you what you needed?  Why you were 11 

seeking union representation or what you -- 12 

 MR. SCHWARTZ:  Objection. 13 

 MS. VORRO:  -- were looking for? 14 

 MR. SCHWARTZ:  This is leading and the question has 15 

already been asked and answered. 16 

 JUDGE CARISSIMI:  Overruled.  You may proceed. 17 

 THE WITNESS:  What was the question again? 18 

 MS. VORRO:  Did he discuss with you what you were looking 19 

for from the union campaign or how he could help out? 20 

 THE WITNESS:  No, he just wanted to know what the problems 21 

were with the drivers. 22 

BY MS. VORRO:   23 

Q What about Laura Sullivan, she have -- did you have any 24 

conversations with her, in the two weeks after the rally, while 25 
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she was on the loading dock, that concerned the union campaign? 1 

A Yeah.  She talked one day to me about the day that they 2 

had the rally outside.  And she just -- I think she had just 3 

come back from vacation and they just were talk -- she was -- 4 

didn’t know what was going on.  Like she didn’t know there was 5 

lot of problems with the drivers.  That we had issue or 6 

anything. 7 

Q So what did she say to you that you remember? 8 

A She -- that’s what -- I mean she was talking about that.  9 

That, you know, if I knew any of the -- if I knew what was 10 

going on or if I knew any of the problems. 11 

Q Who is -- do you know who a Jeff DePaul is? 12 

A I don’t know what his official title is, but he worked in 13 

Woburn then he came to South Boston. 14 

Q When did he come to -- was in management in Woburn? 15 

A I believe so, yes. 16 

Q When did he come to South Boston? 17 

A Right around the same time as the petition was filed, I 18 

believe. 19 

Q And how often was he there in Boston? 20 

A After the petition? 21 

Q Yes. 22 

A Every day.  23 

 JUDGE CARISSIMI:  Let me interrupt.  I don’t see him in 24 

the complaint; Jeff DePaul.  I mean if you want me to take 25 
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something he said as an admission, I can’t do that until I know 1 

his status. 2 

 MS. VORRO:  I -- let’s go off the record for a second. 3 

 JUDGE CARISSIMI:  Off the record. 4 

(Whereupon, a brief recess was taken) 5 

 JUDGE CARISSIMI:  On the record. 6 

 We’ve had an off the record discussion about the status of 7 

an individual Mr. DePaul.  At this point there’s no 8 

stipulation.  So the General Counsel is going to move on. 9 

BY MS. VORRO:   10 

Q What was Mr. DePaul doing when he was in a South Boston 11 

facility in the two weeks after the rally? 12 

A Basically he was just trying to fix some of the problems 13 

we were having before like over the summer with paperwork, like 14 

loads getting put on the right trucks, routes that were 15 

misrouted. 16 

Q And were those things that employees had -- drivers had 17 

complained about? 18 

A Yeah, yeah. 19 

Q Is Mr. DePaul still at the Boston facility? 20 

A I’m not 100% sure.  I mean he was there last week.  I 21 

don’t know if he’s -- I only saw him for a few -- a day or two. 22 

Q Now, are you familiar with a gentleman named Mike Penn? 23 

A Yes. 24 

Q How soon after the rally, approximately, did you first 25 
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meet him? 1 

A Probably a week maybe. 2 

Q And did you attend some meetings that he led? 3 

A Yes. 4 

Q One or more than one? 5 

A More than one. 6 

Q About how many? 7 

A Three or four. 8 

Q And how did you find out about meetings with Mike Penn? 9 

A We were -- they had -- at the work they put over by -- on 10 

the loading dock a list of guys that had to go each day. 11 

Q And were these meetings -- what time of day were these 12 

meetings held? 13 

A Sometimes they were in the morning before work and 14 

sometimes they were after work. 15 

Q And was it the same group of drivers at each meeting that 16 

you attended? 17 

A I’m not sure. 18 

Q Well, let me withdraw that question.  Approximately how 19 

many drivers were at the meetings that you attended that Mike 20 

Penn led? 21 

A Probably around 10. 22 

Q And was it more or less the same ones, the drivers at each 23 

meeting? 24 

A I’m not sure.  I can’t remember who. 25 
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Q Where were those meetings held? 1 

A In the same conference room. 2 

Q Now, how did Mr. Penn introduce himself? 3 

A He just -- I mean he said he was Mike Penn and he was from 4 

-- I can’t remember the agency or some -- he just would say who 5 

he was and then, you know, the company was -- had wanted us to 6 

talk to him. 7 

Q Did he say anything about what his role was there? 8 

A No, I don’t -- maybe that he was just a neutral party or 9 

something to that like. 10 

Q Did he describe anything about his role with respect to 11 

your relate -- you, the drivers’, relationship with management 12 

and what you could expect of him? 13 

A He just basically said, you know, whatever we -- what we 14 

talked about was between him and us and if we wanted to -- him 15 

to go like to discuss whatever we talked about with management, 16 

he would. 17 

Q Now, did he tell you anything about his background? 18 

A He said he used to work for the Teamsters. 19 

Q Did he say which Local? 20 

A No.  Well, I don’t remember. 21 

Q Did he say anything more about how long he worked for the 22 

Teamsters or anything else about his time with the Teamsters? 23 

A He just said he was an organizer.  I don’t remember how -- 24 

for how long. 25 
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Q Did he tell you why he left the Teamsters? 1 

A I don’t remember 100%, but something to do with he just 2 

didn’t want to do it anymore or something -- he didn’t like his 3 

job or position. 4 

Q What else, if anything, do you remember about the meetings 5 

with Mr. Penn? 6 

A He would just talk about, you know, the pros and cons of 7 

the Union.  He’d have like a slideshow or pass-outs. 8 

Q What pros did he talk about? 9 

A Well, I’m not -- I can’t remember too many, but -- 10 

Q Were there any pros that he talked about? 11 

A I’m not sure.  He would just show -- like he’d have -- 12 

just have like a picture on the thing and just show like 13 

different like bar carts or stuff like that. 14 

Q Is -- what did he say to you about what might happen if 15 

the Union got it? 16 

A That it was all a negotiation. 17 

Q Did he describe what that meant? 18 

A Just that it would be bargained between the company and 19 

the Union. 20 

Q And did he say anything about what the company would or 21 

would not do in that regard? 22 

A He just said it could take a long time or that, you know, 23 

like some -- a lot of times that you might not get the same 24 

stuff that you have now. 25 
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Q Did he say anything about the company’s obligation to 1 

bargain with the Union? 2 

A I don’t recall. 3 

Q I am going to show you your affidavit that you gave, 4 

during the investigation of this case. 5 

 JUDGE CARISSIMI:  And what I’d like you to do is -- I 6 

don’t care if you introduce it, but any exhibit you show a 7 

witness I’d like it marked for identification.  So let’s mark 8 

it and then you can authenticate it so I can be satisfied that 9 

it is his affidavit. 10 

 MR. SCHWARTZ:  Are we not entitled to see it at this 11 

point, Your Honor, if it’s being marked as -- 12 

 MS. VORRO:  Use it -- 13 

 MR. SCHWARTZ:  -- an exhibit? 14 

 MS. VORRO:  Using it to refresh his recollection.  That’s 15 

all, Your Honor. 16 

 JUDGE CARISSIMI:  Alright.  But I think, you know, at 17 

least for anything you show the witness you have to show 18 

counsel.  He can give it back to you, after the witness gives 19 

it back to you.  Let’s go off the record and we can have that 20 

done. 21 

(Whereupon, a brief recess was taken) 22 

 JUDGE CARISSIMI:  On the record. 23 

 Now you may continue, counsel. 24 

 MS. VORRO:  Mr. Froio, I’ve given you a copy of the 25 
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affidavit that you gave during the investigation of these 1 

charges.  And I would ask first of all if that is in fact the 2 

affidavit that you gave during the investigation? 3 

A Yes. 4 

(General Counsel’s GC-29 identified) 5 

Q And that is your signature on page nine? 6 

A Yes. 7 

Q And you gave this statement under oath, correct? 8 

A Yes. 9 

Q And that was on October 13th 2015, is that correct? 10 

A Yes. 11 

Q I’d like you to -- I’d like to turn your attention to page 12 

six and read the long paragraph that starts with the words 13 

“since Monday, October 5th” to yourself.  It continues on the 14 

next page.  Take a minute, please. 15 

A Okay.   16 

 JUDGE CARISSIMI:  You finished, Mr. Froio? 17 

 THE WITNESS:  Yes.  18 

 JUDGE CARISSIMI:  Counsel, you may retrieve the affidavit. 19 

BY MS. VORRO:   20 

Q Does reading this section of your affidavit refresh your 21 

memory about at least one of the meetings with Michael Penn? 22 

A Yes. 23 

Q So what do you recall now Mr. Penn saying at this meeting 24 

on October 7th? 25 
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A Just that, you know, everything had to be negotiated.  You 1 

know, we had to pay union dues and that similar things -- a 2 

similar thing happened in Connecticut with a union trying to go 3 

in for W.B. Mason. 4 

Q Say anything about what management was trying to do for 5 

you guys? 6 

A Oh, he said that he would be a go-between -- 7 

Q Okay.  I’m going to read you this line that you just read 8 

to refresh your recollection.  You said “he told us that 9 

management wanted to fix things for us”.  Do you recall him 10 

saying that? 11 

A Yes. 12 

Q Do you recall someone asking if the -- your phones that 13 

the company provided would be taken away from you? 14 

A Yes. 15 

Q And do you recall his response? 16 

A He just said everything is negotiated. 17 

Q And did he say -- I’m going to read you again -- this is 18 

direct from your affidavit.  “Everything has to be negotiated 19 

and you’re leaving your negotiations to a second party”.  Do 20 

you recall him saying that? 21 

A Yes. 22 

 JUDGE CARISSIMI:  In the future, when you quote from the 23 

affidavit start with quote and then end quote so the record -- 24 

 MS. VORRO:  Yes, Your Honor. 25 
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 JUDGE CARISSIMI:  -- will show exactly -- 1 

 MS. VORRO:  Understood. 2 

 JUDGE CARISSIMI:  Okay.   3 

BY MS. VORRO:   4 

Q Now, you’ve been -- approximately how many drivers have 5 

you seen transferred from one location to another -- excuse me, 6 

from the Boston location to another location, before the union 7 

campaign started? 8 

A That I can think off my -- offhand? 9 

Q Yes. 10 

A Three. 11 

Q And who are they? 12 

A Mike DiCarlo.  I’m trying to think.  Oh, Jay Santiago and 13 

I know there was someone else there too.   14 

Q Is that the only names you can remember right now? 15 

A Yeah. 16 

Q Do you know of anyone who has been transferred from the 17 

Boston facility to another facility since the rally? 18 

A There’s one kid that I can’t think of his name right now. 19 

Q And did you hear about any other drivers getting offers to 20 

transfer? 21 

 MR. WISSA:  Objection, this calls for hearsay. 22 

 JUDGE CARISSIMI:  Well -- 23 

 MS. VORRO:  Your Honor -- 24 

 JUDGE CARISSIMI:  -- I can’t tell yet.  So I’m going to 25 
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overrule the objection at this point. 1 

 THE WITNESS:  Two guys. 2 

BY MS. VORRO:   3 

Q Who? 4 

A Sean Brennan and Damon DeRosa. 5 

Q And roughly when was that? 6 

A Sometime the end of September or early October. 7 

 JUDGE CARISSIMI:  Well, how did you hear about this? 8 

 THE WITNESS:  Sean Brennan came up and told me.   9 

 JUDGE CARISSIMI:  Brennan is going to testify, right? 10 

 MS. VORRO:  Yes, Your Honor.  He’s one -- 11 

 JUDGE CARISSIMI:  Alright.   12 

 MS. VORRO:  -- of the named discriminatees. 13 

 JUDGE CARISSIMI:  Right.  Okay.   14 

 THE WITNESS:  And Damon DeRosa either texted me or called 15 

me.  I can’t recall. 16 

 JUDGE CARISSIMI:  How about DeRosa?  You going to call 17 

him? 18 

 MS. VORRO:  Yes, Your Honor. 19 

 JUDGE CARISSIMI:  Okay.  Alright.  Very good. 20 

BY MS. VORRO:   21 

Q And did you hear about any drivers getting any other kinds 22 

of offers besides transfers? 23 

A Personally? 24 

Q Offers from the company. 25 
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A Only Rob Coppola told me the instance that we already 1 

talked about.  And he had told me that John Edwards was going 2 

to get a supervisor job or something -- 3 

 JUDGE CARISSIMI:  That conversation with Coppola, when did 4 

that happen? 5 

 THE WITNESS:  Sometime in early October.  I’m not 100% 6 

sure. 7 

 JUDGE CARISSIMI:  Thank you, sir. 8 

 THE WITNESS:  Yeah. 9 

BY MS. VORRO:   10 

Q And would you say that those four individuals, John 11 

Edwards, Rob Coppola, Damon DeRosa and Sean Brennan were strong 12 

union supporters? 13 

A Yes. 14 

Q What makes you say that? 15 

A Well, Rob Coppola, he was like the initial person to me 16 

with the Union with Oscar Castro.  And Sean Brenna, Damon 17 

DeRosa and John Edwards are probably in the group of first like 18 

10 to 15 guys that signed cards. 19 

Q Now, before the rally, how often did the company provide 20 

drivers with food and beverages at work? 21 

A During meetings. 22 

Q And how often did meetings occur? 23 

A We had drivers’ meetings once a month. 24 

Q And what about after the rally, how often did this occur? 25 
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A We had -- we would get like bagels for the meetings with 1 

Mike Penn, I guess.  And on certain days, like in the morning. 2 

Q And what about when you weren’t meeting with Mike Penn, 3 

were there other food or beverages provided that were outside 4 

the meetings with Mike Penn? 5 

A Just like I said on the dock on -- I can’t remember which 6 

day, but I mean we’d have like just bagels -- 7 

Q More than once? 8 

A Maybe once a week or -- 9 

Q And during the couple of weeks after the rally, were there 10 

some people at the Boston location that you didn’t typically 11 

see there? 12 

A I’m not sure what you’re -- the question. 13 

Q Were there any individuals there from locations other than 14 

South Boston? 15 

A Yeah.  We had a couple drivers -- supervisors from 16 

different branches. 17 

Q Supervisors, not drivers?  Did you correct yourself?  I 18 

want to understand.  Were they supervisors or were they 19 

drivers? 20 

A I believe they’re supervisors. 21 

Q Okay.  Do you remember any of their names? 22 

A Bob Federici, Josh Garvey, Steve LaRosa, Dave Brownstein.  23 

That’s all I can think of right now -- 24 

Q Was there a guy named Frank? 25 
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A Oh, Frank Hames. 1 

Q And do you know where any of these gentlemen were from? 2 

A Connecticut, New York, New Jersey.  I’m not sure like each 3 

one, but there’s different branches. 4 

Q And do you recall approximately when they arrived in the 5 

South Boston facility? 6 

A Sometime in early October. 7 

Q What were they doing? 8 

A Going out on routes. 9 

Q By themselves or with other drivers? 10 

A Some of them with drivers, some on their own routes. 11 

Q And had you ever seen supervisors or managers from other 12 

locations at the Boston warehouse before this? 13 

A Yeah.  Maybe like once or -- I mean not like for like, you 14 

know, like a week or -- like a week. 15 

Q How often did that occur? 16 

A Probably I’ve seen it maybe like two or three times. 17 

Q And did you ever see more than one come at a time from 18 

another location? 19 

A I don’t think so. 20 

Q What about sales reps, were they also making deliveries in 21 

those two weeks after the rally? 22 

A Yes. 23 

Q Couple more things.  Since you’ve been working for the 24 

company, how often did you get wage increases? 25 
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A Once every year. 1 

Q And what has been the range of the raises that you’ve 2 

gotten in the past? 3 

A What, me personally? 4 

Q Yes. 5 

A Anywhere from 50 cents to $2. 6 

Q And when did you typically get that -- 7 

 JUDGE CARISSIMI:  I take it that’s an hour, correct?  50 8 

cents to $2 an hour -- 9 

 THE WITNESS:  Oh, yes, sorry. 10 

 JUDGE CARISSIMI:  -- increase?  Yeah. 11 

 THE WITNESS:  Sorry. 12 

 MS. VORRO:  When did you typically get that raise? 13 

 THE WITNESS:  When I first started with the company in 14 

September and then probably midway through probably started 15 

being October. 16 

BY MS. VORRO:   17 

Q Is that when you actually got the raise? 18 

A Oh.  No, we -- well, it would be retroactive for -- we 19 

usually get it like sometime in December. 20 

Q And it’s retroactive to when? 21 

A Whether it was September or October.   22 

Q Okay.   23 

A Yeah. 24 

Q And in 2015 did you get a wage increase? 25 
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A No. 1 

Q Did anyone tell you why you were not getting a wage 2 

increase? 3 

A Not personally. 4 

Q What about in a group? 5 

A A few -- I think a few guys might have went and asked and 6 

they just said status quo. 7 

 MR. SCHWARTZ:  Objection, Your Honor.  Again, it’s 8 

hearsay. 9 

 JUDGE CARISSIMI:  Yeah.  A few guys.  That really doesn’t 10 

tell them much.  Do you have anything -- 11 

 MS. VORRO:  During -- let me just rephrase the question, 12 

Your Honor.  Did you ever hear from a company official or from 13 

Mike Penn, during a meeting, why you weren’t getting your raise 14 

in 2015? 15 

 THE WITNESS:  I don’t recall. 16 

BY MS. VORRO:   17 

Q Did you ever hear a company official or Mike Penn say that 18 

you would be happy with your raises? 19 

A I don’t think.  No, not in those words. 20 

Q Well, any words similar to those? 21 

A Just that I think -- from Mike Penn? 22 

Q Or any manager or supervisor? 23 

A Not personally, no. 24 

Q What about in a group meeting? 25 
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A I can’t recall in a group meeting. 1 

Q Have you gotten a raise in 2016? 2 

A Yes. 3 

Q And when did that raise appear in your paycheck? 4 

A Two weeks ago. 5 

Q How much was your raise? 6 

A $3. 7 

Q An hour? 8 

A Yes, $3 an hour. 9 

Q And did anyone tell you that this was going to happen? 10 

A Yeah, they let us -- oh, Carlos DeAndrade let us know the 11 

week before that we’d probably be getting a -- in our check 12 

within two weeks. 13 

Q And what was the setting?  Was this in a conversation or a 14 

meeting? 15 

A No, at meeting with drivers, all the drivers. 16 

Q And what if anything did he say about the raise that you 17 

would be getting? 18 

A Just that we would be getting it within two weeks in our 19 

check. 20 

Q Did he explain to you why the company felt like they could 21 

give you the raise at this time? 22 

A I don’t recall. 23 

Q Have you been to any meetings with Mike Penn in the past 24 

month or so? 25 



165  

BURKE COURT REPORTING, LLC 

1044 Route 23 North, Suite 206 

Wayne, New Jersey  07470 

(973) 692-0660 

A One. 1 

Q Do you remember approximately when it was? 2 

A Maybe three weeks ago. 3 

Q And did he talk about the wage increase that you were 4 

getting? 5 

A He didn’t talk about the wage increase.  He just gave us a 6 

list of the charges that the -- that were against the company. 7 

Q Well, did he say anything at all about the fact that you 8 

would be getting a wage increase? 9 

 MR. WISSA:  Objection.  The witness already answered.  He 10 

didn’t say anything about -- it can’t be more clear than that. 11 

 JUDGE CARISSIMI:  The witness seems to have some 12 

difficulty recalling.  So I’ll -- counsel can ask a somewhat 13 

leading question under these circumstances. 14 

 MS. VORRO:  Did he say anything at all about the fact that 15 

you would be getting a wage increase? 16 

 THE WITNESS:  He just said that the charges were filed 17 

against the company.  I’m not sure.  Something about the 18 

raises; why we couldn’t have or why we didn’t get them.  And 19 

now the company -- I don’t know the exact words or something, 20 

just -- 21 

BY MS. VORRO:   22 

Q Well, what do you remember hearing about -- 23 

A Well, he gave a list of all the charges that were filed 24 

against the company and then he said that because the company 25 
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filed -- I don’t know.  Someone -- I don’t know who exactly, if 1 

it was the Union or the Labor Board filed charges against the 2 

company for not getting raises.  Now they can give raises some 3 

-- I don’t know how he exact worded it, but something similar -4 

- 5 

 MS. VORRO:  One moment off the record, Your Honor? 6 

 JUDGE CARISSIMI:  Off the record. 7 

(Whereupon, a brief recess was taken) 8 

 JUDGE CARISSIMI:  Back on the record. 9 

 MS. VORRO:  No more questions. 10 

 JUDGE CARISSIMI:  Alright.  Very good.  Ms. Bushey, do you 11 

have any questions? 12 

 MS. BUSHEY:  I do not. 13 

 JUDGE CARISSIMI:  Cross examination, Mr. Wissa? 14 

 MR. WISSA:  Your Honor, we request Jencks material. 15 

 JUDGE CARISSIMI:  Yes.  Do you have a -- obviously you 16 

have an affidavit from Mr. Froio.  Is there -- 17 

 MS. VORRO:  Yes, Your Honor.  We have the affidavit that’s 18 

GC -- marked as GC-29. 19 

 JUDGE CARISSIMI:  Very good.  And how long is it? 20 

 MS. RAYMAN-READ:  Short.  Not too long. 21 

 MS. VORRO:  It is nine pages plus a couple of attachments. 22 

 JUDGE CARISSIMI:  Mr. Wissa, how much time would you like 23 

to prepare -- 24 

 MR. WISSA:  Your Honor -- 25 
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 JUDGE CARISSIMI:  -- for your cross examination? 1 

 MR. WISSA:  -- could we take 15 minutes, please? 2 

 JUDGE CARISSIMI:  Yes.  We’ll be off the record for 15 3 

minutes.  During that time what I’d like you to do is tell me 4 

what complaint allegations Mr. Froio’s testimony went to.  5 

Alright? 6 

 MS. RAYMAN-READ:  Yeah. 7 

 MS. VORRO:  Yes. 8 

 JUDGE CARISSIMI:  Thank you. 9 

 MS. VORRO:  We need -- 10 

 JUDGE CARISSIMI:  Now again, this isn’t absolutely 11 

binding.  I mean in other words if -- when you write your brief 12 

if there’s something else, but it gives me some outline and 13 

gives the Respondent some outline of where the witness’ 14 

testimony is.  Okay? 15 

 MS. RAYMAN-READ:  That helps, that helps.  Can I ask a 16 

clarifying question about that? 17 

 JUDGE CARISSIMI:  Yes. 18 

 MS. RAYMAN-READ:  So we do have obviously an idea of what 19 

we’re going to be getting from each witness, but -- 20 

 JUDGE CARISSIMI:  Right. 21 

 MS. RAYMAN-READ:  -- there are also some -- I mean there’s 22 

a new charge still pending. 23 

 JUDGE CARISSIMI:  Right. 24 

 MS. RAYMAN-READ:  So we are going into comparatory based 25 
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on that or I was going to bring that back to why we think that 1 

the -- that, you know, that’s relevant to those -- to that 2 

original charge about the reason why the wage increase wasn’t 3 

given.  4 

 JUDGE CARISSIMI:  Well, the reason I let you proceed on 5 

that is because there’s -- you know, obviously with a wage 6 

increase there’s a question of pattern and practice.   7 

 MS. RAYMAN-READ:  Right. 8 

 JUDGE CARISSIMI:  Alright.  Now, I’m not letting you do 9 

that because there’s a new charge -- 10 

 MS. RAYMAN-READ:  Correct.  I -- 11 

 JUDGE CARISSIMI:  -- because that’s -- 12 

 MS. RAYMAN-READ:  -- understand. 13 

 JUDGE CARISSIMI:  -- nothing that concerns me -- 14 

 MS. RAYMAN-READ:  No, no. 15 

 JUDGE CARISSIMI:  -- now -- 16 

 MS. RAYMAN-READ:  That’s what -- 17 

 JUDGE CARISSIMI:  -- but -- 18 

 MS. RAYMAN-READ:  -- to make clear is that -- 19 

 JUDGE CARISSIMI:  Right. 20 

 MS. RAYMAN-READ:  -- we’re just going to -- but we may -- 21 

 JUDGE CARISSIMI:  Right. 22 

 MS. RAYMAN-READ:  -- be having some things come out of 23 

witnesses that we don’t anticipate, because those questions -- 24 

 JUDGE CARISSIMI:  Right. 25 
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 MS. RAYMAN-READ:  -- are -- 1 

 JUDGE CARISSIMI:  I understand that. 2 

 MS. RAYMAN-READ:  Because that’s happening. 3 

 JUDGE CARISSIMI:  And to that degree, it has some 4 

relationship to what is in the complaint. 5 

 MS. RAYMAN-READ:  Exactly. 6 

 JUDGE CARISSIMI:  Alright.  Okay.  So gentleman, if you 7 

want privacy, is there a place for counsel to go? 8 

 MS. RAYMAN-READ:  Yeah.  There’s a private hearing room.  9 

Would you like to use that? 10 

 MR. WISSA:  Yeah. 11 

 JUDGE CARISSIMI:  I mean it’s up to you.  Or you could -- 12 

 MR. WISSA:  We’ll just -- 13 

 JUDGE CARISSIMI:  -- stay here. 14 

 MR. WISSA:  -- take -- yeah.  That will probably make it 15 

easier. 16 

(Whereupon, a brief recess was taken) 17 

 JUDGE CARISSIMI:  On the record. 18 

 Before we have the cross examination I’d like General 19 

Counsel to tell me what Mr. Froio’s direct testimony went to, 20 

in terms of complaint allegations. 21 

 MS. VORRO:  Your Honor, it looks like it’s paragraph 22 

seven, eight, nine, 10, 12, 16 and 21. 23 

 JUDGE CARISSIMI:  And 21? 24 

 MS. VORRO:  Yes. 25 
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 JUDGE CARISSIMI:  Okay.  Very good.  Thank you very much.  1 

Mr. Wissa, you may cross examine. 2 

CROSS EXAMINATION 3 

BY MR. WISSA:   4 

Q Mr. Froio, are you currently employed by W.B. Mason? 5 

A Yes. 6 

Q In South Boston? 7 

A Yes. 8 

Q And you testified that you’ve been employed by W.B. Mason 9 

for about 14 years? 10 

A Yes. 11 

Q And is it correct that you work as a supply driver? 12 

A Yes. 13 

Q And you were employed at W.B. Mason during Local 25’s 14 

organizing campaign in 2015? 15 

A Yes. 16 

Q Mr. Froio, were you at any time, during the Union’s 17 

organizing campaign, offered a promotion? 18 

A No. 19 

Q Were you at any time, during the Union’s organizing 20 

campaign, offered a raise? 21 

A No. 22 

Q Were you at any time, during the Union’s organizing 23 

campaign, offered a transfer? 24 

A No. 25 
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Q Were you at any time, during the Union’s organizing 1 

campaign, interrogated about your union activity? 2 

A No. 3 

 MS. VORRO:  Your Honor -- 4 

BY MR. WISSA:   5 

Q Were you -- 6 

 MS. VORRO:  Objection, Your Honor.  It calls for a legal 7 

conclusion. 8 

 JUDGE CARISSIMI:  Do you know what the word interrogation 9 

means? 10 

 THE WITNESS:  I would think -- 11 

 JUDGE CARISSIMI:  Let me -- 12 

 THE WITNESS:  Oh, okay. 13 

 JUDGE CARISSIMI:  Let me -- were you questioned about your 14 

union activities by anybody in management? 15 

 THE WITNESS:  No. 16 

 JUDGE CARISSIMI:  Alright.   17 

 MR. WISSA:  Mr. Froio, were you at any time, during the 18 

Union’s organizing campaign, threatened due to your union 19 

activity? 20 

 THE WITNESS:  No. 21 

BY MR. WISSA:   22 

Q You attended meetings with Michael Penn, correct? 23 

A Yes. 24 

Q And were there other W.B. Mason employees who also 25 
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attended the same meeting with Michael Penn? 1 

A Yes. 2 

Q And were you ever offered a promotion in one of these 3 

meetings? 4 

A No. 5 

Q And while you were present at these meetings, did you hear 6 

Michael Penn offer anyone a promotion? 7 

A No. 8 

Q And were you ever offered a raise in any of these 9 

meetings? 10 

A No. 11 

Q Did you hear anyone being offered a raise in these 12 

meetings? 13 

A No. 14 

Q Were you offered a transfer in any of these meetings? 15 

A No. 16 

Q And have you heard or did you hear of anyone being offered 17 

a transfer at these meetings? 18 

A No. 19 

Q Did Michael Penn interrogate you about your -- did Michael 20 

Penn question you about your union activities in these 21 

meetings? 22 

A No. 23 

Q Did you hear Michael Penn question anyone else about their 24 

union activity in these meetings? 25 
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A No. 1 

Q And did Michael Penn threaten you during these meetings? 2 

A No. 3 

Q And did you hear Michael Penn threaten anyone else in 4 

these meetings? 5 

A No. 6 

Q So if I can direct your attention to page five of General 7 

Counsel’s exhibit 24(b)? 8 

A Uh-huh. 9 

 MR. SCHWARTZ:  24(b), page five.  10 

 MR. WISSA:  Page five.  Let me know when you’re there. 11 

 THE WITNESS:  The one you gave me is -- okay.  Yeah. 12 

 MR. SCHWARTZ:  Fifth page.  It should say in the upper 13 

right hand corner page five of eight. 14 

 THE WITNESS:  Oh, okay.  Yeah.  I’m here 15 

BY MR. WISSA:   16 

Q If I could direct your attention to the text message 17 

adjacent to the time stamp 16:33:20 -- I’m sorry.  16:23:39.   18 

A Yes. 19 

Q And there you said “he’s still in meeting”.  Is it correct 20 

that you never saw in the meeting -- the supposed meeting with 21 

management? 22 

A Yeah, I never saw him in the meeting, no. 23 

Q So you don’t know if he was in a meeting with management? 24 

A No. 25 
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Q Isn’t it true that Rob had indicated to you that he wanted 1 

to be a sales rep in the past? 2 

A I don’t recall. 3 

Q Is it possible that Rob had told you in the past that he 4 

wanted to be a sales rep and you -- 5 

 MS. VORRO:  Objection. 6 

 MR. WISSA:  -- just don’t remember? 7 

 MS. VORRO:  Objection, Your Honor. 8 

 JUDGE CARISSIMI:  Possible is a little thing.  So I’m 9 

going to sustain that objection. 10 

BY MR. WISSA:   11 

Q So is it true that you don’t know one way or the other 12 

whether Rob asked for a sales representative position in the 13 

past? 14 

A I wouldn’t know. 15 

Q Mr. Froio, do you know Eddy Brockton (sic)?  16 

 MR. SCHWARTZ:  Eddy Murphy. 17 

 MR. WISSA:  I’m sorry, Eddy Murphy. 18 

 THE WITNESS:  Yes. 19 

BY MR. WISSA:   20 

Q And is it true that he was transferred from -- to Brockton 21 

from Boston? 22 

A Yes.  They asked -- 23 

Q When was that transfer? 24 

A Probably like -- I don’t know.  I couldn’t even tell.  25 



175  

BURKE COURT REPORTING, LLC 

1044 Route 23 North, Suite 206 

Wayne, New Jersey  07470 

(973) 692-0660 

Probably five years ago. 1 

Q And do you know J. Guadalupe? 2 

A Yes. 3 

Q And is it true that he was transferred from Woburn to 4 

Boston? 5 

A Yes. 6 

 MS. VORRO:  Objection.  Foundation, Your Honor. 7 

 JUDGE CARISSIMI:  My same approach will be if you have 8 

questions about the witness’ knowledge you can pursue that on 9 

redirect. 10 

BY MR. WISSA:   11 

Q And do you know when he was transferred from Woburn to 12 

Boston? 13 

A Probably -- time -- maybe two years.  I couldn’t give you 14 

an exact answer. 15 

Q And do you know Matt Cadoff? 16 

A Yes. 17 

Q And is it true that he was transferred from Boston to 18 

Portland? 19 

A Yes. 20 

Q And do you know when he was transferred? 21 

A Maybe a year ago. 22 

Q And to your knowledge, all three of those transfers 23 

occurred prior to the Union organizing campaign, correct? 24 

A Yes. 25 
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 MR. WISSA:  Nothing further, Your Honor. 1 

 JUDGE CARISSIMI:  Very good.  Is there any redirect by GC? 2 

 MS. VORRO:  A very small amount, Your Honor. 3 

REDIRECT EXAMINATION 4 

BY MS. VORRO:   5 

Q The three individuals that you just testified had 6 

transferred, do you have knowledge of whether they had 7 

requested those transfers?  Let’s start with Eddy Murphy. 8 

A I’m not sure.  I only didn’t say him, because I thought he 9 

was a supervisor.  You said drivers. 10 

Q Do you have knowledge of whether J. Guadalupe had 11 

requested a transfer from Woburn to Boston? 12 

A I wouldn’t know.  I wasn’t working in Woburn. 13 

Q And do you have -- 14 

 JUDGE CARISSIMI:  I’m sorry, what was your answer, sir?  I 15 

missed that. 16 

 THE WITNESS:  Oh, I wasn’t working in Woburn when he -- so 17 

I wouldn’t know. 18 

 JUDGE CARISSIMI:  Okay.   19 

 MS. VORRO:  And do you have knowledge of whether Matt, I 20 

missed that last name, transferred from Boston from Portland of 21 

whether he had requested that transfer? 22 

 THE WITNESS:  Yes, he requested it, yes. 23 

BY MS. VORRO:   24 

Q How do you know that? 25 
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A He talked about it with me. 1 

 JUDGE CARISSIMI:  And can you tell us his last name again? 2 

 THE WITNESS:  Cadoff. 3 

 JUDGE CARISSIMI:  Cadoff.  Thank you. 4 

BY MS. VORRO:   5 

Q Now, in your conversations -- you’re pretty friendly with 6 

Laura Sullivan, is that correct? 7 

A Yes. 8 

Q In your conversations with her -- 9 

 MR. WISSA:  Objection, Your Honor.  This is beyond the 10 

scope of our cross -- 11 

 JUDGE CARISSIMI:  It is. 12 

 MR. SCHWARTZ:  -- examination. 13 

 JUDGE CARISSIMI:  Sustained. 14 

 MS. VORRO:  Well, no, it’s not, Your Honor.  I --  15 

 JUDGE CARISSIMI:  There were no questions -- 16 

 MS. VORRO:  He -- 17 

 JUDGE CARISSIMI:  -- asked on -- 18 

 MS. VORRO:  He -- well -- 19 

 JUDGE CARISSIMI:  -- cross examination about -- 20 

 MS. VORRO:  He was asked about interrogation, Your Honor. 21 

And I’m going to ask him about some questions that Laura 22 

Sullivan asked him that he may not consider interrogation, but 23 

the General Counsel may. 24 

 JUDGE CARISSIMI:  Alright.   25 
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 MS. VORRO:  Did -- 1 

 JUDGE CARISSIMI:  For clarification, there was testimony 2 

on direct about her, then there the cross.  So okay, I’m going 3 

to permit it. 4 

 MS. VORRO:  Thank you, Your Honor.  When you had 5 

conversations with Laura Sullivan on the loading dock, she 6 

asked you why everyone was upset, didn’t she? 7 

 THE WITNESS:  Yes. 8 

BY MS. VORRO:   9 

Q And she asked you why the guys had gone to the Union or 10 

signed union cards? 11 

A Yeah, she wasn’t sure of like why everyone -- she didn’t 12 

know like the -- there was any problems. 13 

 MS. VORRO:  I have nothing further, Your Honor. 14 

 JUDGE CARISSIMI:  Within that limited range, Mr. Wissa, 15 

any further questions? 16 

RECROSS EXAMINATION 17 

BY MR. WISSA:   18 

Q Mr. Froio, how many conversations have you had with Laura 19 

Sullivan? 20 

A I mean too many to -- 21 

Q Regarding this issue.  I apologize. 22 

A Oh, sorry.  Maybe two.  I’m not like -- like as to -- I 23 

don’t know.  Like about the Union? 24 

Q Correct. 25 
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A Maybe just one or two. 1 

 MR. WISSA:  Nothing further, Your Honor. 2 

 JUDGE CARISSIMI:  Very good.  Mr. Froio, thank you.  3 

You’re excused as a witness, sir.  You may step down. 4 

 THE WITNESS:  Sorry -- 5 

 JUDGE CARISSIMI:  We’re going to give those back to the 6 

General Counsel.  Let’s go off the record. 7 

(Whereupon, a brief recess was taken) 8 

 JUDGE CARISSIMI:  On the record. 9 

 MS. VORRO:  General Counsel calls Kenny DeAndrade. 10 

 JUDGE CARISSIMI:  Mr. DeAndrade, if you’d step up to the 11 

witness stand, please, sir?  Right up here.  Before you take 12 

your seat I’d like you to please raise your right hand. 13 

Whereupon, 14 

KENNY DEANDRADE 15 

Having been first duly sworn, was called as a witness and 16 

testified herein as follows: 17 

 JUDGE CARISSIMI:  Please have a seat. 18 

 MS. VORRO:  Your Honor, before he begins his testimony -- 19 

 JUDGE CARISSIMI:  Yes? 20 

 MS. VORRO:  -- I’d like to inform you that he should be 21 

testifying about paragraphs 11 -- 22 

 JUDGE CARISSIMI:  11. 23 

 MS. VORRO:  -- 14 -- 24 

 JUDGE CARISSIMI:  14. 25 
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 MS. VORRO:  -- 15 and 16 of the complaint. 1 

 JUDGE CARISSIMI:  Thank you very much.  You may proceed. 2 

 MS. VORRO:  Thank you. 3 

DIRECT EXAMINATION 4 

BY MS. VORRO:   5 

Q Good afternoon, Mr. DeAndrade.  6 

A Good afternoon. 7 

Q Can you state and spell your full name for the record, 8 

please? 9 

A It’s Kenny DeAndrade.  It’s K-E-N-N-Y last name D-E-A-N-D-10 

R-A-D-E. 11 

Q Thank you. And just let’s get this clear on the record.  12 

Are you any relation to Carlos DeAndrade? 13 

A No. 14 

Q Are you currently employed? 15 

A Yes. 16 

Q And where? 17 

A W.B. Mason. 18 

Q And are you here under subpoena? 19 

A Yes. 20 

Q How long have you worked for the company? 21 

A Almost about three years now.  Three -- 22 

Q And was all of that time in the South Boston location? 23 

A Yes. 24 

Q And what’s your current position with the company? 25 
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A I’m in the stamps department now. 1 

Q What is the stamps department? 2 

A It’s just making stamps, name plates, signs, stuff like 3 

that -- 4 

Q And is that in the warehouse of W.B. --  5 

A That's correct. 6 

Q Now, were you a supply driver at some point? 7 

A Yes. 8 

Q And when did you transfer to the stamps department? 9 

A February. 10 

Q Of what year? 11 

A 2016. 12 

Q And about how long were you a supply driver? 13 

A About a year and some change almost. 14 

Q A year? 15 

A A year and some change.  I don’t remember exact. 16 

Q And why did you move to stamps? 17 

A Because I hurt my back. 18 

Q And do you expect to go back to a supply driver job? 19 

A No. 20 

Q Who is your supervisor now? 21 

A Anthony Cappello. 22 

Q And who was or were your supervisor or supervisors when 23 

you were a driver? 24 

A Eric and Ryan Clifford. 25 
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Q Eric? 1 

A I don’t remember his last name. 2 

Q Okay.  And Ryan? 3 

A Clifford. 4 

Q Did you at some point find out that the -- learn that the 5 

Union had filed a petition and delivered it to the company? 6 

A Yes. 7 

Q And how did you find out about it? 8 

A It was on a text message. 9 

Q And were -- did you attend any meetings on the day that 10 

the petition was delivered to the company? 11 

A Yes, I was. 12 

Q How did you know about the meeting? 13 

A One day I was coming in after I finished my route.  It was 14 

like almost 6:00 O’clock -- around 6:00 O’clock.  And I was 15 

walking in.  I parked the truck and I was going to clock out.  16 

And Carlos DeAndrade said he needed to talk to us in the 17 

conference room. 18 

Q And did you go to the conference room? 19 

A Yes, I did. 20 

Q Who was there from management? 21 

A Carlos DeAndrade, Tim and forgot his name, Mike Meath or 22 

Chris.  I don’t remember exactly the name.  I think it was Mike 23 

Meath. 24 

 JUDGE CARISSIMI:  Mr. DeAndrade, I’m going to ask you to 25 
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number one keep your voice up. 1 

 THE WITNESS:  Okay.   2 

 JUDGE CARISSIMI:  And do you know Tim’s last name? 3 

 THE WITNESS:  Think Tim Hallan (sic), Hallinan, something 4 

like that.  5 

BY MS. VORRO:  6 

Q Does Hallinan sound right? 7 

A Hallan (sic).  Yeah, I think.  I don’t remember.  I don’t 8 

know exactly, but I think it’s Tim Hallan (sic) -- 9 

 MS. VORRO:  Are you done, Judge? 10 

 JUDGE CARISSIMI:  Yes. 11 

 MS. VORRO:  Okay.   12 

BY MS. VORRO:    13 

Q Who did the talking at this meeting? 14 

A Carlos DeAndrade and Mike Meath. 15 

Q And what do you remember either -- what do you remember 16 

Carlos saying? 17 

A I remember when he walks up and he said the company just 18 

find out a union walks in with a letter and saying they’re 19 

filing the election for the company.  And he just told us if 20 

like anything they could help us.  Like what’s going on?  21 

That’s the only thing I remember about it. 22 

Q Do you remember anything that Mike Meath said? 23 

A Yeah.  He read the whole letter, what was saying when the 24 

Union give them the letter and saying they will find out who 25 
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start this.  And theynever had any union in any other place.  1 

And they will never have a union there or something like that. 2 

Q Now, did you attend a rally or a march on or about 3 

September 29th outside of W.B. Mason? 4 

A Yes. 5 

Q Before the rally, what route did you drive? 6 

A I drove 301, 310.  No.  Before the rally?  Before the 7 

rally?  I did 310, 301 and 308. 8 

Q And what was the route that you were driving right at that 9 

time? 10 

A 308. 11 

Q And what towns did that cover at that time? 12 

A It’s Needham and Newton.  A little bit of part of Newton. 13 

Q And that route change after the rally? 14 

A Yeah, it’s changed. 15 

Q How? 16 

A Started to just have Needham.  They cut off the whole 17 

Newton out of my route. 18 

Q And how long after -- 19 

 JUDGE CARISSIMI:  Mr. DeAndrade, I’m to have to ask you 20 

again remember to keep your voice up.  We --  21 

 THE WITNESS:  Oh.   22 

 JUDGE CARISSIMI:  -- all what to hear what you have to 23 

say. 24 

 THE WITNESS:  Okay.   25 
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 JUDGE CARISSIMI:  And it’s really important for us to hear 1 

it.  So -- 2 

 THE WITNESS:  Oh, okay. 3 

 JUDGE CARISSIMI:  -- make sure -- and the reporter has to 4 

hear it on the recording device.  Okay? 5 

 THE WITNESS:  Okay.  Alright.   6 

 JUDGE CARISSIMI:  Alright.   7 

 MS. VORRO:  How long after the rally did your route 8 

change? 9 

 THE WITNESS:  Probably about two weeks or three weeks.  I 10 

don’t remember exactly how long it took.  It was probably about 11 

two weeks. 12 

BY MS. VORRO:   13 

Q And did that change in your route have any effect on how 14 

much work you had to do? 15 

A Yeah.  It was less work, because it took the whole -- it 16 

took a whole Newton off and it was less work, less stops to do. 17 

Q Had you ever complained about your route before this time? 18 

A Yeah,  I did. 19 

Q Who did you complain to? 20 

A I spoke to Ryan and -- I spoke with Eric, I spoke with 21 

Ryan. 22 

Q And Ryan is Ryan Clifford? 23 

A Yes. 24 

Q And Eric was the other supervisor -- 25 



186  

BURKE COURT REPORTING, LLC 

1044 Route 23 North, Suite 206 

Wayne, New Jersey  07470 

(973) 692-0660 

A Yeah.  1 

Q -- whose last name -- 2 

A My gold star.  I don’t remember his last name. 3 

Q And do you remember about when you talked to them? 4 

A After I started doing the route and I know it was like a 5 

lot of stops I had at that time.  And I don’t remember how long 6 

before the rally, but I know I spoke to them.  That route was 7 

pretty heavy.  Went and asked them for help too. 8 

Q And did -- how did they respond to your complaints about 9 

your route? 10 

A Oh, they said oh, they will look at it.  They will look 11 

into it. 12 

Q Now, other than the meetings that started the day the 13 

petition was filed and the change in your route, did -- was 14 

anything else different at work after the real -- after the 15 

rally? 16 

A Yeah.  Started getting better helpers.  Sales reps started 17 

going on the route with us, help us out.  We got a lot of 18 

helpers.  Supervisors started going on the route.  And we got 19 

different people coming from different warehouses to help us 20 

out. 21 

Q Do you remember where people came from to help you out? 22 

A I know they came from different location, but I don’t know 23 

exactly what was the location.  I think some from New York and 24 

-- 25 
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Q And were these -- 1 

A -- some -- 2 

Q Sorry.   3 

A And I don’t know what the other location are, but I know 4 

some guys -- 5 

Q Were these drivers that were coming or were they non-6 

drivers? 7 

A I don’t know who they are.  If they are exactly driver or 8 

if they’re gold star supervisor, but I know it was W.B. Mason 9 

employees was -- 10 

Q And what were they doing when they were there in the 11 

Boston facility? 12 

A Just help us doing the stops, loading the trucks and just 13 

help us doing the job. 14 

Q And when they -- did they sometimes drive trucks? 15 

A No. 16 

Q Now, before the rally had you ever seen managers come in 17 

from other places to help out? 18 

A No. 19 

Q What about sales reps, had you ever seen -- before the 20 

rally, had you ever seen sales reps ride along with drivers? 21 

A No. 22 

Q Do you know Rob Coppola? 23 

A Yes, I do. 24 

Q Who is he? 25 
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A He used to be my partner on 310. 1 

Q And did he have -- to your knowledge, did he have -- what 2 

was his involvement in the organizing campaign? 3 

A He is the one call me on my phone.  And he was like the 4 

main guy.  He was the one that was all about the Union thing. 5 

Q Did the two of you get along? 6 

A Yes. 7 

Q And did you talk about work when you were working 8 

together? 9 

A Yeah, all the time. 10 

Q Did he ever talk to you about his future with the company? 11 

A Yeah, he did.  He always tell me he want to be -- he 12 

trying to become a sales rep. 13 

Q Do you know if he ever got a sales rep position with the 14 

company? 15 

A No. 16 

Q No, you don’t know or no, he didn’t get one? 17 

A No, he didn’t get one.  No. 18 

Q Do you know if he was ever offered one? 19 

A He told me he was offered one. 20 

Q And when was that approximately? 21 

A I think after they filed the petition about the Union, 22 

stuff like that. 23 

 MR. SCHWARTZ:  Objection, hearsay. 24 

 JUDGE CARISSIMI:  Well, Mr. Coppola may testify and then 25 
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it won’t be. 1 

 MR. SCHWARTZ:  Just making a record Your Honor. 2 

 JUDGE CARISSIMI:  I understand. 3 

 MR. SCHWARTZ:  Thank you. 4 

BY MS. VORRO:   5 

Q Now, in the two weeks after the rally, did you hear about 6 

any other drivers who got offers of promotions or transfers? 7 

A Yes.  I’m saying what they told me.  Like Jay Shirley told 8 

me he got a transfer to go to I think Hyannis or something 9 

close to his house.  Sean told me he got a offer to go to 10 

Woburn location.   11 

 JUDGE CARISSIMI:  Sean’s last name? 12 

 THE WITNESS:  Don’t remember.  I don’t know his last name.  13 

I know -- 14 

 JUDGE CARISSIMI:  Okay.  Thank you. 15 

 THE WITNESS:  I know his name is Sean.  And who else?  I 16 

don’t remember.  Carlos DePina (sic) and John Edward (sic) told 17 

me they got a offer to become a supervisor. 18 

BY MS. VORRO:    19 

Q Now, did you attend some union meetings, during the 20 

campaign? 21 

A Yes, I did. 22 

Q And do you remember where they were? 23 

A I remember one was in the union branch.  I think it was 24 

where their office located.  One was at the Coppola house.  One 25 
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was at the hotel that we -- the hotel in Boston. 1 

Q And when you say they Coppola house, is that Rob Coppola? 2 

A Rob Coppola. 3 

Q Were there any pictures taken at any of those meetings?   4 

A Yes. 5 

Q Did you appear in them? 6 

A Yes. 7 

Q I am showing you what’s been marked for identification as 8 

General Counsel exhibit 30.  Do you recognize this? 9 

A Yes. 10 

Q What is it? 11 

A It’s a union card we signed. 12 

Q And who’s union card is it? 13 

A It’s Robert Errico. 14 

(General Counsel’s GC-30 identified) 15 

Q And who’s Robert Errico? 16 

A He was a -- he used to work over there with us.  He was a 17 

worker. 18 

Q And did you see Mr. Errico sign this card? 19 

A Yes, I did. 20 

Q What -- on what date? 21 

A On 8/27. 22 

Q And where were you when you when he signed this card in 23 

your presence? 24 

A It was Panera Bread in South Bay. 25 
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Q And did he hand it to you -- give it to you -- 1 

A No. 2 

Q -- right then and there? 3 

A Yeah, I was there, but he hand it to -- Chris was here 4 

too. 5 

Q But he signed in your presence? 6 

A In my present (sic), yeah. 7 

 MS. VORRO:  Move to admit GC-30. 8 

 JUDGE CARISSIMI:  I have a question.  It says the date on 9 

there.  Mr. DeAndrade, it says 8 slash 27.  Do you know what 10 

year that was? 11 

 THE WITNESS:  2015. 12 

 JUDGE CARISSIMI:  2015.  Alright.  Any objection to GC-30? 13 

 MR. SCHWARTZ:  No objection. 14 

 JUDGE CARISSIMI:  GC-30 is admitted. 15 

(General Counsel’s GC-30 received in evidence) 16 

 MS. VORRO:  Thank you, Your Honor. 17 

BY MS. VORRO:   18 

Q Now, did you attend any meetings that were led by Mike 19 

Penn? 20 

A Yes. 21 

Q About how many? 22 

A Around three, four. 23 

Q How often were they? 24 

A Every week. 25 
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Q Were they sometimes more than once a week? 1 

A Don’t remember if it was more than one. 2 

Q Did he tell you why he was there? 3 

A Yeah.  The first time we had a meeting he said his name.  4 

He introduced himself, said where he came from, where he grew 5 

up.  And he used to be a union organizer before and he didn’t 6 

like what he was doing.  Now, he -- because he thinks the 7 

unions just want to take people’s money, like dues.   8 

 So he just want to show us like what’s the right thing.  9 

What to do.  Because he didn’t like what he was doing in the 10 

past.  So now he become just to help us to know what’s the 11 

Union about. 12 

Q Did he say -- you said he talked about where he grew up.  13 

Do you remember where he said he grew up? 14 

A Revere. 15 

Q Massachusetts? 16 

A Massachusetts. 17 

Q And did he -- do you remember if he said which Teamsters 18 

Local he worked for? 19 

A Local 25. 20 

Q And do you remember if he said how long he had worked for 21 

them? 22 

A About 10 years. 23 

Q Now, did Mr. Penn tell you which side he was on, the 24 

company’s side or the Union’s side? 25 
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A No. 1 

Q Was there anyone present from management at the meetings 2 

that you attended with -- that Mr. Penn led? 3 

A No. 4 

Q And was it always the same drivers at the meetings you 5 

attended? 6 

A Yes. 7 

Q What, if anything, do you recall him saying about the 8 

Union or the union campaign? 9 

A Don’t remember that much stuff, but I remember tell what’s 10 

-- like he show us like what union does and what he did before 11 

in the past he didn’t is right.  And show us like how much 12 

money like the president of the Union makes.  All the peoples 13 

over there, they just want to take people’s money.  That’s the 14 

only thing probably I remember. 15 

Q Did he talk about the process of getting a contract? 16 

A Oh, yeah.  Say -- he said contract, it might take like up 17 

to 12 -- if your union wins in a case, it might like up to 12 18 

months or two years to get a contract or something like that.  19 

It’s not like -- it depends how the company wants to with the -20 

- its not like they just won the case and they will get the 21 

contract right away. 22 

Q And do you remember him saying anything about wage 23 

increases, during any of these meetings? 24 

A Wage increase? 25 
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Q Did you have any conversations with Mr. Penn before or 1 

after any of the meetings? 2 

A Yeah.  I remember I spoke to him the last time, the last 3 

meeting we had.  It wasn’t just like -- it wasn’t a private 4 

conversation.  Was a lot of people still in the room.   5 

 And when the meeting is over and I asked -- because that’s 6 

when we find out the Union blocked the election.  And I told 7 

him what’s going to happen next?  Is that all -- the Union just 8 

blocked the election and now the company has had their hand 9 

tied.   10 

 They cannot do anything about it.  Nobody can get any 11 

raises, like they promised you guys will get.  And that’s all -12 

- 13 

Q That’s what you remember? 14 

A -- I remember, yeah. 15 

Q Now, do you remember seeing a petition signed by employees 16 

to try to get the Union to withdraw its petition and the 17 

charges? 18 

A Yes, I saw it. 19 

Q And did someone ask you to sign it? 20 

A Yes. 21 

Q Who? 22 

A Rob Coppola.  No, Carlos DePina (sic).  Not Rob Coppola.  23 

Carlos DePina (sic). 24 

Q And did you sign it? 25 
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A Yes, I did. 1 

Q Why did you sign it? 2 

A I just signed it because nobody was -- nobody didn’t want 3 

the Union anymore and with all the signatures we had, I just -- 4 

I decided to sign it.  Everybody was signing it and I signed it 5 

too. 6 

 JUDGE CARISSIMI:  I’m not sure if I understood that 7 

answer, Mr. DeAndrade.  Could you tell me again why you signed 8 

it? 9 

 THE WITNESS:  I trying to remember what I said. 10 

 JUDGE CARISSIMI:  I just had a little trouble following 11 

you.  It was my --  12 

 THE WITNESS:  No.  I signed it, because when Carlos DePina 13 

(sic) called me one day, it was early in the morning before I 14 

left to go do my route.  He was like can I talk to you?  So it 15 

was me and Jose.  Me and Jose Barbosa.   16 

 We walked with him.  He’s like oh, nobody wants the Union 17 

anymore.  Everybody just want to get them out, and let’s go 18 

with the company, and get the raise and everything should -- 19 

would be good.  I was like okay and I sign it. 20 

 JUDGE CARISSIMI:  Okay.  And who was -- who told you that?  21 

Who was the speaker? 22 

 THE WITNESS:  Carlos DePina (sic). 23 

 JUDGE CARISSIMI:  Alright.  Thank you, sir. 24 

BY MS. VORRO:   25 
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Q Now, have you gotten a raise in the last year? 1 

A Yes. 2 

Q In the past year? 3 

A 2015.  Yeah, I did  got it.  I did got it on 2015. 4 

Q When -- 5 

A Not -- 6 

Q When in 2015? 7 

A It was in October.  October, yeah, last year. 8 

Q Do you know whether stamps employees got a raise this 9 

year? 10 

A Yes, they did. 11 

Q Do you know when? 12 

A I think in March. 13 

Q Did you get one? 14 

A No. 15 

Q Did you discuss it with anyone in management? 16 

A Yes, I did. 17 

Q Who? 18 

A Anthony Cappello. 19 

Q Your current supervisor? 20 

A Yes. 21 

Q And what did he say to you about getting a raise? 22 

A Yeah.  The day I found out they got in the stamps 23 

department and I talked to him.  I say Anthony did you think I 24 

will be able to get a raise right now or I have to wait until 25 
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all these drivers getting their raise and I will -- he say I 1 

don’t know.  I have to talk to Carlos or Mike Meath to find 2 

out, because you wasn’t here for the whole year.  So I cannot 3 

do your review. 4 

Q So did he ever get back to you on that? 5 

A No, no. 6 

Q So what did you do if anything? 7 

A I call -- I spoke to Carlos DeAndrade. 8 

Q And what was that conversation about? 9 

A I text him one time -- I texted him one time and I told if 10 

I be able to get a raise, because all the stamps department to 11 

a raise and I’m not in a truck anymore.  He said he don’t know 12 

anything about he.  Got to follow up with his boss, talk to his 13 

boss and he will get back to me. 14 

Q And did he? 15 

A Yes, he did. 16 

Q And first of all, when did you first have a conversation 17 

with Carlos DeAndrade about getting a raise? 18 

A After I spoke to Anthony.  Like probably two weeks after. 19 

Q And that was in what month approximately? 20 

A Probably like end of the March or April.  Something like 21 

that. 22 

Q And -- 23 

 JUDGE CARISSIMI:  That’s this year, 2016? 24 

 THE WITNESS:  Yes, 2016. 25 
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 JUDGE CARISSIMI:  And how does this relate to the 1 

allegations in the complaint? 2 

 MS. VORRO:  Well, it goes directly to the company’s 3 

reasons.  The company not only withheld a wage increase in 4 

2015, but also blamed it on the Union. 5 

 JUDGE CARISSIMI:  Well, I mean that’s -- but I mean this 6 

witness’ testimony, he was in another department. 7 

 MR. SCHWARTZ:  He also testified he got an increase in 8 

October. 9 

 MS. VORRO:  Well, the documents are going to contradict 10 

that, Your Honor.  Just the documents are going to contradict 11 

that.  There were no raises in 2015. 12 

 JUDGE CARISSIMI:  Alright.  But I mean that -- 13 

 THE WITNESS:  So it was 2014 I got it. 14 

 MR. SCHWARTZ:  Well -- 15 

 MS. VORRO:  Hold on. 16 

 JUDGE CARISSIMI:  Okay.   17 

 THE WITNESS:  I -- 18 

 JUDGE CARISSIMI:  So I mean, you know, I have some 19 

questions about this witness’ testimony about anything going on 20 

now, because he’s in another department.  You contend this is 21 

somehow relevant to the allegations in the complaint? 22 

 MS. RAYMAN-READ:  She’s laying a foundation to ask him 23 

questions about what was said about why they could now suddenly 24 

give raises.  Which is going -- 25 
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 JUDGE CARISSIMI:  Alright.  I’ll -- 1 

 MS. RAYMAN-READ:  She’s leading to that. 2 

 JUDGE CARISSIMI:  I’ll permit it then.  I was -- that was 3 

the reason for my question; where is this going?  Because I 4 

wasn’t seeing it, but -- 5 

 MS. VORRO:  May I have one moment off the record, Your 6 

Honor? 7 

 JUDGE CARISSIMI:  Yes.  Off the record. 8 

(Whereupon, a brief recess was taken) 9 

 JUDGE CARISSIMI:  Back on the record. 10 

 You may proceed. 11 

 MS. VORRO:  And you said Mr. DeAndrade did respond to the 12 

text you sent him about your raise.  Do you remember when he 13 

fine -- when -- I’m sorry.  When he got back to you? 14 

 THE WITNESS:  It was probably after like a week or 15 

something.  I don’t remember exactly the date, but -- 16 

CONTINUED DIRECT EXAMINATION 17 

BY MS. VORRO:   18 

Q Do you recall sending Mr. DeAndrade a text regarding this 19 

hearing? 20 

A Yes, I do. 21 

Q And do you recall when that was? 22 

A I remember it was like -- I don’t know exact the day, but 23 

I know -- I think it was like Monday or something.  I text him.  24 

I said I got a letter from the Labor Board.  I have to 25 
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testimony. 1 

Q And when you say a letter from the Labor Board, is that 2 

your subpoena that you’re -- 3 

A Subpoena. 4 

Q -- referring to? 5 

A Yes. 6 

Q So you sent him a text.  And what did you tell him in the 7 

text? 8 

A I told him I got a letter from the Board.  I have to go to 9 

court on the 13th. 10 

Q And did he respond? 11 

A He called me. 12 

Q And what did he say when he called you? 13 

A He called me in the end of the day.  Like I text him 14 

around like 10:00-something in the morning and I got a call 15 

around like 5:00-something.  He say if I’m still in the 16 

building?  I say yes.  He say can you come see me at the pack 17 

station? 18 

Q And so when you went to see him at the pack station -- 19 

packing station, what happened next? 20 

A I went there.  He was talking with somebody else.  I just 21 

wait until he finished talking.  22 

Q And then did you talk to him? 23 

A Yes. 24 

Q What, if anything, did he say to you? 25 
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A We walked -- we was walking through the exit door and he 1 

said he just got approved I will be able to get my raises.  And 2 

he don’t know yet how much it will be.  And he’s got to find 3 

out what -- how much I’m going to get and he will let me know. 4 

Q And did he say anything else to you? 5 

A Yeah.  He say -- he told me if I have the letter?  I say 6 

yeah, I have it in the car.  He say can I see it?  I say yeah, 7 

I can let you see it. 8 

Q And did he say anything -- so what happened next? 9 

A We walked to my car. 10 

Q And what happened when you got there? 11 

A He took the letter.  We got in the car.  He took the 12 

letter and read it.  He said -- he read the whole thing and 13 

said okay. 14 

Q Did he ask you any questions about your subpoena? 15 

A Oh, if I know what was the reason why.  If I know any 16 

reason why I’m going -- I got subpoenaed. 17 

Q And what did you say to him? 18 

A I say I don’t know.  Probably because I got moved to the 19 

stamps and they might think I got forced to move to the 20 

department. 21 

Q Did he -- do you remember anything else he said to you? 22 

A No. 23 

Q Now, did he -- have you ever heard back from him about 24 

your raise? 25 
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A No. 1 

Q Have you followed up with him? 2 

A Yes, I did. 3 

Q Now, when he told you that -- when Mr. DeAndrade told you 4 

that he -- that your raise had been approved, did he give you 5 

any reason for that or explanation? 6 

A No. 7 

 MS. VORRO:  Nothing further, Your Honor. 8 

 JUDGE CARISSIMI:  Very good.  Cross examination? 9 

 MR. WISSA:  Your Honor, we can we have the Jenks material 10 

that -- 11 

 JUDGE CARISSIMI:  Yes.  Is there an affidavit? 12 

 MS. VORRO:  Yes, there is, Your Honor. 13 

 JUDGE CARISSIMI:  Or anything else that would be 14 

producible under Jenks? 15 

 MS. VORRO:  Your Honor, may we go off the record for one 16 

moment? 17 

 JUDGE CARISSIMI:  Let’s go off the record.  Sure. 18 

(Whereupon, a brief recess was taken) 19 

 JUDGE CARISSIMI:  On the record. 20 

 You may cross examine, counsel. 21 

CROSS EXAMINATION 22 

BY MR. WISSA:   23 

Q Mr. DeAndrade -- 24 

A Yes. 25 
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Q -- is it true in your testimony you said Michael Meath had 1 

read a statement to the group, during a September 28th meeting 2 

held at 6:00 p.m.? 3 

A 6:00 p.m.? 4 

Q Correct. 5 

A Say -- I didn’t get the question.  Sorry. 6 

Q Is it correct that in your earlier testimony -- 7 

 JUDGE CARISSIMI:  No, no.  Don’t -- just ask him a 8 

question.  Don’t go back to his testimony.  It’s hard enough 9 

without doing that. 10 

 MR. WISSA:  Sure.  Sorry, Your Honor. 11 

 JUDGE CARISSIMI:  That’s alright. 12 

BY MR. WISSA:   13 

Q On September 28th 2015 at 6:00 p.m. you said that Mike -- 14 

Michael Meath had read a statement to a group of drivers, is 15 

that correct? 16 

A He read the letter he got from the Union. 17 

Q Okay.  Do you remember who was present at that meeting? 18 

A Carlos, him and Tim Hallin (sic). 19 

Q Do you know which drivers were present -- 20 

A Oh. 21 

Q -- at that meeting? 22 

A It was me.  Can’t remember.  It was like he was picking 23 

drivers like when we was leaving.  So I don’t know exactly -- 24 

Q So you don’t -- 25 
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A -- who. 1 

Q -- remember the drivers who attend the meeting, but you 2 

remember that Michael Meath made that statement? 3 

A Yes. 4 

Q So it’s correct that Michael Meath made that statement to 5 

a group of drivers, not to you personally? 6 

A Yeah, for the driver who there at the meeting at that 7 

time, because around 6:00 O’clock everybody was gone at that 8 

time.  And -- 9 

Q And after Michael Meath read that statement what -- did he 10 

say anything else? 11 

A No. 12 

Q So he just read from the statement? 13 

A He just read from the -- whatever it said.  And then he 14 

said they will -- he said the company never went -- never had 15 

any union in any other departments.  And he will find out who 16 

did this.  That’s what I remember. 17 

Q And that last sentence that you mentioned, where he said 18 

that W.B. Mason never had a union and would never have a union, 19 

was that in his statement or the letter he was reading from? 20 

A No, that’s after he finished whatever the Union had on the 21 

letter. 22 

Q Do you know Chris -- do you know who Chris Meehan is? 23 

A Chris Me? 24 

Q Meehan. 25 
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A I didn’t get what you’re saying. 1 

Q Do you know who Chris Meehan is? 2 

A Chris and Mike.  That’s the only two I know over there.  3 

That’s what you’re asking?  Like the person? 4 

Q I’m asking you if you know the individual named Chris 5 

Meehan? 6 

A No -- 7 

Q Okay.  Did you -- in the subpoena you provided to the -- 8 

I’m sorry, in the affidavit you provided to the Labor Board, 9 

did you mention a vice president Chris? 10 

A I know -- okay.  It’s two person.  I always confuse their 11 

name, to be honest with you.  I don’t know.  I told them at the 12 

beginning, I don’t know which one is like really Chris.   13 

 I know the chubby one, little -- the bigger one and the 14 

skinny one, but I don’t know exactly their name.  I always 15 

confused, because one day I walk to him.  I think it was Chris.   16 

 And I say Mike.  He said oh, I’m not Mike.  I’m Chris.  So 17 

I’m always confused their names.  So I don’t know exactly who 18 

is Chris and Mike. 19 

Q So you don’t remember who read the statement at the 20 

meeting? 21 

A I know it was the one.  Not the tall one -- 22 

Q So you don’t know the name of the person -- 23 

 JUDGE CARISSIMI:  Well, let the witness answer his 24 

question.  You cut him off. 25 
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 THE WITNESS:  Yeah.  I know the person who was at the 1 

meeting.  I’ve seen him.  I’ll tell who was that person.  But I 2 

don’t know if it’s Chris or Mike, because I always confuse 3 

their name. 4 

 MR. WISSA:  Okay.  So you don’t know the identity -- the 5 

name of the person who read the supposed statement -- 6 

 THE WITNESS:  Correct. 7 

BY MR. WISSA:   8 

Q -- at the meeting?  And so you don’t remember if Michael 9 

Meath said anything at all? 10 

A I remember what I said.  I remember -- 11 

Q But you don’t know if it was -- you don’t -- 12 

 MS. RAYMAN-READ:  Objection, asked and answered. 13 

 MR. WISSA:  -- know who read the statement? 14 

 JUDGE CARISSIMI:  It’s cross examination and there’s been 15 

some confusion.  I’m going to overrule the objection.  Anyway, 16 

it’s not your witness.  It’s Ms. Vorro’s witness. 17 

 MS. RAYMAN-READ:  Oh, excuse me. 18 

 MR. WISSA:  You can answer. 19 

 JUDGE CARISSIMI:  You can answer, sir, if -- do you 20 

remember the question? 21 

 THE WITNESS:  No -- 22 

 JUDGE CARISSIMI:  Ask your question again. 23 

 MR. WISSA:  So you don’t remember if Michael Meath said 24 

anything? 25 
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 THE WITNESS:  Like I said, I don’t remember who -- is 1 

exactly it was Michael Meath or Chris.  If I see in person, I 2 

will tell which one this is, but I know the statement.  What I 3 

said, I’m just saying the truth; what I heard. 4 

 JUDGE CARISSIMI:  Describe for me physically the person 5 

you saw who read the statement -- 6 

 THE WITNESS:  It’s a -- 7 

 JUDGE CARISSIMI:  -- and spoke afterwards? 8 

 THE WITNESS:  It’s a light skinned.  I know he’s got a 9 

little bit of stomach.  It’s like sure -- that’s what -- all I 10 

know. 11 

 JUDGE CARISSIMI:  And about how tall would you say he is? 12 

 THE WITNESS:  He’s probably my height. 13 

 JUDGE CARISSIMI:  Okay.  How tall are you? 14 

 THE WITNESS:  5’ 11”. 15 

 JUDGE CARISSIMI:  Alright.  And what color hair does he 16 

have. if any? 17 

 THE WITNESS:  Well, blonde hair.  Something like that.  18 

 JUDGE CARISSIMI:  Alright.   19 

 THE WITNESS:  Yeah. 20 

 JUDGE CARISSIMI:  How old would you say this person is 21 

approximately? 22 

 THE WITNESS:  Probably 50-something. 23 

 JUDGE CARISSIMI:  Alright.  Does he have an office at the 24 

warehouse? 25 
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 THE WITNESS:  I don’t know. 1 

 JUDGE CARISSIMI:  Alright.  Fine.  Thank you.  You may 2 

continue, counsel. 3 

CONTINUED CROSS EXAMINATION 4 

BY MR. WISSA:   5 

Q If I could direct you to page three of your subpoena?  I 6 

mean your affidavit.  I apologize. 7 

A Yeah. 8 

 JUDGE CARISSIMI:  You’ll need to mark it as a Respondent 9 

exhibit.  You can give it any number you want to. 10 

 MR. WISSA:  I’m marking Kenny DeAndrade’s affidavit as 11 

Respondent’s exhibit 1. 12 

(Respondent’s R-1 identified) 13 

 JUDGE CARISSIMI:  Alright.   14 

 MR. SCHWARTZ:  We don’t have copies, Your Honor, because 15 

it was just provided to us. 16 

 JUDGE CARISSIMI:  I understand.  General Counsel, you have 17 

a copy, correct? 18 

 MS. VORRO:  Yes, Your Honor. 19 

 JUDGE CARISSIMI:  Alright.     20 

BY MR. WISSA:   21 

Q Take a look at -- 22 

A The first part? 23 

Q -- page three. 24 

 JUDGE CARISSIMI:  Well, first you’ve got to authenticate 25 
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it.  I don’t know it’s his affidavit until he tells me.  Mr. 1 

Andretti (sic) or Andrade (sic), look at the last page of that 2 

document. 3 

 THE WITNESS:  Okay.   4 

 JUDGE CARISSIMI:  The very last page. 5 

 THE WITNESS:  Oh. 6 

 JUDGE CARISSIMI:  Is that your signature on it? 7 

 THE WITNESS:  Right here? 8 

 JUDGE CARISSIMI:  Yes. 9 

 THE WITNESS:  Yes. 10 

 JUDGE CARISSIMI:  Alright.  Did you swear to tell the 11 

truth when you gave that statement? 12 

 THE WITNESS:  Yes. 13 

 JUDGE CARISSIMI:  What’s the date on it? 14 

 THE WITNESS:  10/19/2015. 15 

 JUDGE CARISSIMI:  Alright.  Counsel, you may proceed. 16 

 MR. WISSA:  On page -- if you could -- if I could direct 17 

your attention to page three of your affidavit? 18 

 THE WITNESS:  Okay.      19 

BY MR. WISSA:   20 

Q Do you see where you refer to Mike, the vice president, 21 

Mike? 22 

A Yes, I see. 23 

Q And what was your testimony in your affidavit? 24 

 JUDGE CARISSIMI:  Well, no.  Here’s what we’re going to 25 
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do.  If there’s something in the affidavit that you think is 1 

important, you read it to me and now that it’s been 2 

authenticated put quotes and end quotes behind it.  Alright?  3 

Because you obviously know what you want.  Rather than have the 4 

witness search around, tell me what you think is relevant. 5 

 MR. WISSA:  Yes, Your Honor.  If I could point you to page 6 

three, line -- 7 

 THE WITNESS:  Seven? 8 

BY MR. WISSA:   9 

Q If you could read from line -- 10 

 JUDGE CARISSIMI:  No, counsel, you just read it.  Just 11 

read it yourself. 12 

 MR. WISSA:  Quote.  On a certain day I received a group 13 

text from the Union saying that the Union had filed the 14 

election petition at 9:00 a.m. that morning.  Later that day, 15 

when I got back to the warehouse around 6:00 p.m., after I had 16 

clocked out and I was walking out, the general manager Carlos 17 

DeAndrade asked me if I was leaving and he asked me to go to 18 

the conference room for a quick meeting.  In that conference 19 

were seven to eight drivers and Carlos, Tim and Mike Meath, 20 

vice president.  Mike spoke.  He said they received a letter 21 

from the Union and they had filed for an election. 22 

 JUDGE CARISSIMI:  End quote? 23 

 MR. WISSA:  End quote. 24 

 JUDGE CARISSIMI:  Thank you.  Are you finished with the 25 
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affidavit? 1 

 MR. WISSA:  Yes, Your Honor. 2 

 JUDGE CARISSIMI:  Then take it back from him.  Okay?  3 

Thanks. 4 

BY MR. WISSA:   5 

Q That statement I just read to you, was that accurate? 6 

A Can you use a different word?  I didn’t -- I don’t know 7 

what’s that last word. 8 

Q Was that truthful, the statement I just read to you? 9 

A Yes. 10 

Q And so at the time you had made this statement you knew 11 

the identity of who you referred to as Mike Meath? 12 

A I know it’s two person.  That’s all I know.  I don’t know 13 

who is exactly.  I told -- like I said, I already described 14 

who’s that person and I don’t know exact the name, because I 15 

always confuse them.  Even I walk to them before and I called 16 

them different names.  So -- 17 

Q Is it correct that your affidavit doesn’t -- makes no 18 

mention of any confusion -- 19 

A No. 20 

Q -- about the identity of Mike Meath? 21 

 MS. VORRO:  Objection. 22 

 JUDGE CARISSIMI:  Yeah.  You read the portion of the 23 

affidavit that you contend is relevant.  What else do you need 24 

besides that, which is already in the record? 25 
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 MR. WISSA:  That’s it, Your Honor. 1 

 JUDGE CARISSIMI:  Alright.  Is there any -- are you 2 

finished? 3 

 MR. SCHWARTZ:  Your -- 4 

 MR. WISSA:  No, in terms of the affidavit. 5 

 JUDGE CARISSIMI:  That’s in terms of the -- I’m sorry.  Go 6 

ahead --  7 

 MR. WISSA:  Apologize for -- 8 

 JUDGE CARISSIMI:  -- counsel.  You may proceed. 9 

 MR. WISSA:  -- my lack of clarity. 10 

BY MR. WISSA:   11 

Q You stated that a -- your route -- a route was created to 12 

reduce the load from your initial route, is that correct? 13 

A Yeah, I got -- my route got cut up. 14 

Q Isn’t it true that your route was changed around June 3rd 15 

2015? 16 

A Don’t remember the exact day. 17 

Q And June 3rd 2015 was before the Union filed its petition, 18 

correct? 19 

 MS. VORRO:  Objection.  The witness has stated he doesn’t 20 

remember, whether that’s relevant to anything. 21 

 JUDGE CARISSIMI:  Overruled.  You can answer that if you 22 

can. 23 

 THE WITNESS:  I don’t remember when was the date, but -- 24 

BY MR. WISSA:   25 
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Q June 3rd 2015. 1 

A Don’t remember if it was the date or after, but I know the 2 

route got cut up, got smaller. 3 

Q Wasn’t it true that in February of 2016 you requested a 4 

transfer to the stamps department, because you couldn’t perform 5 

your duties as a driver? 6 

A Yes, correct. 7 

Q And that was after the change in the route? 8 

A Yes. 9 

Q In the meetings held by Michael Penn, would you say that 10 

you were attentive? 11 

A What do you mean? 12 

Q Were you paying attention to what was being said? 13 

A Yeah, I pay attention, some stuff. 14 

 MR. WISSA:  Your Honor, I’m going to direct the witness’ 15 

attention to his affidavit. 16 

 JUDGE CARISSIMI:  It’s already identified.  If there’s 17 

something in there that you think -- if you want to use it to 18 

refresh recollection, you can do that, but if you’re going to 19 

use it for impeachment, there’s no need to show it to him.  You 20 

just read in what you think is the impeaching part of it.  Just 21 

give us the page and line number so GC can follow. 22 

BY MR. WISSA:   23 

Q Mr. DeAndrade, isn’t it true that in page six, lines --24 

 JUDGE CARISSIMI:  No, it’s not in a question form.  It’s 25 
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an authenticated affidavit.  Just say Judge, I’m going to read 1 

this portion of the affidavit, which I think, you know, is 2 

relevant to the witness’ prior testimony.  Then just read it. 3 

 MR. WISSA:  Your Honor, I’m going to read a portion of 4 

page six of his affidavit.  I think it’s relevant.  Quote.  I 5 

don’t remember the meetings very well.  I wasn’t paying 6 

attention.  I had my headphones on and I was listening to 7 

music.  End quote. 8 

 JUDGE CARISSIMI:  Very good.  Thank you. 9 

 THE WITNESS:  Yes.   10 

 JUDGE CARISSIMI:  No, there’s no question. 11 

 THE WITNESS:  Okay.   12 

 JUDGE CARISSIMI:  Wait for a question. 13 

BY MR. WISSA:   14 

Q So it’s true that you weren’t paying attention in the 15 

meetings? 16 

A For the first meeting I had, the first time I went I had 17 

headphones on.  I was listening to music for the first meeting.  18 

But he told me to take the headphones off. 19 

Q Alright.  In your affidavit it states again on line seven 20 

“I don’t remember the meetings”, plural, “very well.  I wasn’t 21 

paying attention.  I had my headphones on and I was listening 22 

to music.”  So isn’t it correct that you weren’t paying 23 

attention in several meetings? 24 

A For the first meeting.  The first time he told me to take 25 
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the headphones off. 1 

Q So were you lying when you wrote this in you affidavit?  2 

A No, I’m not lying.  I say -- whatever I say right there is 3 

the true.  For the first meeting I had headphones on and he 4 

told me take it off. 5 

Q And you -- it was your contention that sales reps and 6 

mangers never rode with supply drivers in their trucks, is that 7 

correct? 8 

A Correct.  Like from my experience, I didn’t drove for 10-9 

15 years, so I don’t know what happened in the past, but for 10 

the time I did driving I never seen any experience like that.  11 

I don’t know what happened on the past. 12 

Q Would it be possible that Casey Anderson, a Beth Israel 13 

sales representative at W.B. Mason, assisted you with making 14 

your deliveries? 15 

 MS. VORRO:  Objection. 16 

 JUDGE CARISSIMI:  Basis for the objection? 17 

 MS. VORRO:  Assumes facts not in evidence. 18 

 JUDGE CARISSIMI:  He’ll tell us if he can.  Overruled.  19 

You can answer, sir, if you can. 20 

 THE WITNESS:  Casey Anderson helped me on the route, yes. 21 

BY MR. WISSA:   22 

Q Isn’t it true that you offered to show Carlos the subpoena 23 

you received from the Labor Board?  I apologize.  From the 24 

General Counsel? 25 
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A What?  Say that again.  I didn’t -- 1 

Q Isn’t it true that you offered to show Carlos DeAndrade 2 

the subpoena you received from the General Counsel? 3 

A Yes, I show it to him. 4 

Q Isn’t it true that you offered to show Carlos? 5 

A No, he asked me if he can see it; the subpoena. 6 

 MR. WISSA:  Nothing further, Your Honor. 7 

 JUDGE CARISSIMI:  Very good.  Is there any redirect? 8 

 MS. VORRO:  One of two questions, Your Honor.  I’ll keep -9 

- 10 

 JUDGE CARISSIMI:  You may -- 11 

 MS. VORRO:  -- it brief. 12 

 JUDGE CARISSIMI:  -- proceed. 13 

BY MS. VORRO:   14 

Q Mr. DeAndrade, when you said that Mike Meath was reading 15 

from a letter at that meeting, was it the petition that the 16 

Union filed that he read? 17 

A Yeah, the letter.  The first -- the letter they walk in 18 

for the first time.  They gave it to them.  So -- 19 

Q And the only other question I have and I want to make 20 

clear, if you saw Chris Meehan or Mike Meath, would you know 21 

them if they -- you saw them? 22 

A Yeah, I would know, but by the name I confuse them all the 23 

time.  So -- 24 

 MS. VORRO:  Nothing else, Judge. 25 
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 JUDGE CARISSIMI:  Very good.  1 

 MR. WISSA:  Nothing further, Your Honor. 2 

 JUDGE CARISSIMI:  Mr. DeAndrade, you’re excused as a 3 

witness, sir.  You may step down.  You’re done. 4 

 THE WITNESS:  Okay.   5 

 JUDGE CARISSIMI:  Okay? 6 

 THE WITNESS:  Thank you. 7 

 JUDGE CARISSIMI:  Let’s go off the record. 8 

(Whereupon, a brief recess was taken) 9 

 JUDGE CARISSIMI:  On the record. 10 

 General Counsel, you may call your next witness. 11 

 MS. RAYMAN-READ:  Okay.  General Counsel calls Miguel 12 

Caminero. 13 

 JUDGE CARISSIMI:  Mr. Caminero, if you’d please raise your 14 

right hand? 15 

Whereupon, 16 

MIGUEL CAMINERO 17 

Having been first duly sworn, was called as a witness and 18 

testified herein as follows: 19 

 JUDGE CARISSIMI:  Please have a seat, sir. 20 

DIRECT EXAMINATION 21 

BY MS. RAYMAN-READ:   22 

Q Could you please state your name for the record? 23 

A Miguel Caminero. 24 

Q Could you spell it please? 25 
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A M-I-G-U-E-L.  My last name is C-A-M-I-N-E-R-O. 1 

Q Are you currently employed? 2 

A Yes. 3 

 MR. SCHWARTZ:  Your Honor, I hate to interrupt, but -- 4 

 JUDGE CARISSIMI:  Yes? 5 

 MR. SCHWARTZ:  -- I thought we were going to hear which -- 6 

 MS. RAYMAN-READ:  Oh. 7 

 MR. SCHWARTZ:  -- paragraphs in the complaint -- 8 

 JUDGE CARISSIMI:  Yes. 9 

 MR. SCHWARTZ:  -- that this was going to? 10 

 JUDGE CARISSIMI:  That is true. 11 

 MR. SCHWARTZ:  I didn’t mean to interrupt.  My apologies. 12 

 JUDGE CARISSIMI:  No, that’s -- I’m glad you brought the 13 

issue up.  If you could tell us, please? 14 

 MS. RAYMAN-READ:  Sure.  13, 15, 16, 21. 15 

 JUDGE CARISSIMI:  Thank you. 16 

 MS. RAYMAN-READ:  May I proceed? 17 

 JUDGE CARISSIMI:  You may. 18 

BY MS. RAYMAN-READ:   19 

Q Where are you employed?  Where are you employed? 20 

A W.B. Mason. 21 

Q In which W.B. Mason location? 22 

A South Boston. 23 

Q How long have you worked there? 24 

A Eight years. 25 
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Q Are you here today pursuant to a subpoena? 1 

A Yes. 2 

Q What’s your position at W.B. Mason? 3 

A I’m a supply driver. 4 

Q And how long have you been a supply driver? 5 

A For about three years. 6 

Q And prior to that, what position did you hold? 7 

A I was a furniture driver. 8 

Q Who is your supervisor? 9 

A Benjamin Pitre. 10 

Q Have you had other supervisors since becoming a driver? 11 

A There’s one now, but it’s just a general supervisor for 12 

the drivers. 13 

Q Okay.  Can you describe your schedule? 14 

A From 7:00 to close or to whenever I’m done with my route. 15 

Q And which days of the week? 16 

A Monday through Friday. 17 

 JUDGE CARISSIMI:  That’s 7:00 a.m., sir? 18 

 THE WITNESS:  Yes, sir. 19 

BY MS. RAYMAN-READ:   20 

Q What is your current wage per hour? 21 

A Right now? 22 

Q Right now. 23 

A $25 an hour. 24 

Q How long have you had this wage? 25 
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A A week. 1 

Q What was your wage before the recent increase? 2 

A 19.10. 3 

Q So what -- increase per hour? 4 

A 5.90. 5 

Q We’ll get back to that, but now I’d like to draw your 6 

attention to the organizing campaign in 2015 by Teamsters 25.  7 

Are you familiar with the organizing campaign? 8 

A Yes. 9 

Q How did you first hear about the Union? 10 

A Through Rob Coppola. 11 

Q And where were you when you talked to him? 12 

A In the parking lot. 13 

 MS. RAYMAN-READ:  Need to mark these.  What number are we? 14 

 MS. VORRO:  31. 15 

 MS. RAYMAN-READ:  31?  Okay, thank you.   16 

BY MS. RAYMAN-READ:   17 

Q There you go.  Alright.  I’m showing you what’s been 18 

marked as General Counsel’s exhibit 31.  Do you recognize this? 19 

A Yes. 20 

Q What is it? 21 

A It’s a union card. 22 

(General Counsel’s GC-31 identified) 23 

Q Did you sign this? 24 

A Yes.   25 
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Q What’s the date that you signed it? 1 

A July 29th 2015. 2 

Q Who gave you the card? 3 

A Rob Coppola. 4 

Q Did you give it back to him?  Did you sign it then and 5 

there? 6 

A Not then and there. 7 

Q What did he tell you about it when he gave it to you? 8 

A That -- fill out the card so we could show the Union that 9 

we’re serious about going union and show support. 10 

Q Okay.  And you didn’t fill it out then and there.  So what 11 

did you do? 12 

A I took it home with me.  Keep it about a week, before he 13 

asked me again for it. 14 

Q Okay.  And did you decide to sign it? 15 

A Yes, but I decided to sign it after he said that we had 16 

enough guy to go forward with it.  So I decided to sign it, 17 

just to show support with them. 18 

Q Okay.  And did you return it to -- who did you return it 19 

to? 20 

A To Rob Coppola. 21 

Q And where were you when you gave it back to him? 22 

A In the parking lot. 23 

 MS. RAYMAN-READ:  Move to admit General Counsel’s exhibit 24 

21. 25 
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 JUDGE CARISSIMI:  Any objection to GC-31? 1 

 MR. SCHWARTZ:  No, Your Honor.  2 

 JUDGE CARISSIMI:  GC-31 is admitted. 3 

(General Counsel’s GC-31 received in evidence) 4 

BY MS. RAYMAN-READ:   5 

Q Did you attend any union meetings? 6 

A Yes. 7 

Q One or more than one? 8 

A One. 9 

Q Which one? 10 

A They had a meeting at the Westin Hotel. 11 

Q And do you recall whether that was before or after the 12 

petition for election was filed? 13 

A I believe it’s after. 14 

Q Do you recall about how many drivers were at that meeting? 15 

A 20-25. 16 

Q Was there a picture taken at that meeting? 17 

A Yes. 18 

Q Were you in it? 19 

A I believe I was. 20 

Q Did you attend or hear about the union rally outside of 21 

W.B. Mason? 22 

A I heard about that in a text message late one night, but 23 

when I got there it was already there, the rally was already 24 

there at the W.B. Mason. 25 



223  

BURKE COURT REPORTING, LLC 

1044 Route 23 North, Suite 206 

Wayne, New Jersey  07470 

(973) 692-0660 

Q Okay.  So did you play any role in the rally? 1 

A No, I did not participate in the rally, because when I got 2 

there some people from W.B. Mason came out and the rally 3 

dispersed. 4 

Q Okay.  Did you attend any company meetings about the 5 

Union? 6 

A Yes. 7 

Q Do you recall when those began? 8 

A I’m sorry? 9 

Q Do you recall when those started? 10 

A Started right after W.B. Mason got the notice from the 11 

Union. 12 

Q Okay.   13 

A It was to inform us about how the Union works and stuff. 14 

Q Okay.  Did you attend any meetings with Mike Penn? 15 

A Yes, I did. 16 

Q Do you remember how Mike Penn introduced himself? 17 

A He introduced himself as he used to be in the Union, and 18 

now he was against the Union and he was going to inform how 19 

both side works pretty much. 20 

Q Okay.  Did he tell you what local he worked for? 21 

A I don’t recall him being working for -- 22 

Q Did he tell you how long he worked for a union? 23 

A I don’t recall that either. 24 

Q About how many meetings did you attend led by Mike Penn? 25 
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A About five or six. 1 

Q Were any other managers or supervisors from the company 2 

present at those meetings? 3 

A No, there were not. 4 

Q Were the -- were you in a group with the same drivers each 5 

time in those meetings? 6 

A Yes. 7 

Q About how many drivers were at each meeting?  If you 8 

recall. 9 

A Eight, nine, 10.  It was a group.  Give or take.  I’m not 10 

- can’t remember exactly. 11 

Q Okay.  Did you sign into those meetings? 12 

A Yes. 13 

Q Was there a sign in sheet? 14 

A There wasn’t a sign in sheet.  It was just a sheet, and 15 

you put your name and signed that you were present at the 16 

meeting. 17 

Q Did you do that each time? 18 

A Yes. 19 

Q About how long did each meeting last? 20 

A Close to two hours. 21 

Q When Penn spoke, what if any materials or props did he 22 

use? 23 

A There was a projector. 24 

Q Did any of the drivers ever ask Penn for the materials he 25 
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was using? 1 

A Yes. 2 

Q And what happened? 3 

A We never got any material.  He said at the end of the 4 

meeting he’ll give us like information to where to get it. 5 

Q Did he? 6 

A Most of the information was in the website.  So -- 7 

Q Did you ever receive any information that was asked for? 8 

A I never ask. 9 

Q Did anyone receive any information they asked for? 10 

A Not that I know of. 11 

 MR. SCHWARTZ:  Objection, hearsay. 12 

 JUDGE CARISSIMI:  Overruled.  The witness answered.  But I 13 

was -- I will overrule it in any event. 14 

 MS. RAYMAN-READ:  Okay.  I’m going to move on. 15 

BY MS. RAYMAN-READ:   16 

Q Did Penn share the materials that he put on the projector 17 

with people in printed form? 18 

A No. 19 

Q Did Penn takes notes, during the meetings? 20 

A Sometimes 21 

Q Do you recall the first meeting? 22 

A Yes, a little bit. 23 

Q Do you remember what he said during the first meeting? 24 

A He introduced himself as Mike Penn, how he used to work 25 
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for a union.  Now he worked against it.  Not much. 1 

Q Okay.  What about the next meetings, what do you recall 2 

about those? 3 

A Next meeting talk about how the Union were all for 4 

themself, how much money they make, how the president had a big 5 

salary, how they goes to party and stuff like that. 6 

Q Did any of the drivers speak during these meetings? 7 

A Yeah, some of them asked questions here and there. 8 

Q What if anything did Penn tell you, during any of these 9 

meetings you attended, about an effort by another -- by a union 10 

in Connecticut? 11 

A That they were -- they tried to get the Union there, but 12 

they never got to a negotiation.  So the driver kind of got 13 

tired, because there was never a negotiation.  So they tried to 14 

like withdraw the union from there. 15 

Q Okay.  What if anything did Penn tell you, during any of 16 

these meetings you attended about how negotiations with the 17 

Union would work? 18 

A How they have to negotiate in good faith.  That everything 19 

that it was negotiated would start from zero. 20 

Q During your time as a supply driver since 2012 or around 21 

the time that you moved from the other department, did you get 22 

annual raises? 23 

A Yes. 24 

Q When? 25 
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A If I recall, 2014, the last one. 1 

Q What time of year? 2 

A Can’t recall.  December maybe. 3 

Q I’ll rephrase my question.  Did you generally get annual 4 

raises around the same time each year? 5 

A No.  Not -- sometimes it would roll over a few months. 6 

Q About when?  What would the time period be? 7 

A Probably December, January. 8 

Q Okay.  So not an exact time? 9 

A Not an exact time when it’s supposed to be. 10 

Q And when did the raises become -- were they retroactive to 11 

any particular time? 12 

A Yes.  All the time. 13 

Q To when? 14 

A October, I believe, is the general month. 15 

Q Okay.  What if anything, in the meetings you attended with 16 

Michael Penn, did he tell you about your wage increase? 17 

A I’m sorry? 18 

Q Did Penn tell you anything, during any of the meetings, 19 

about your wage increase? 20 

A Last meeting that I saw him that he came in, talk about 21 

the trial and how we were going to get a raise. 22 

Q Did he say why? 23 

A Did he say why? 24 

Q Oh, I’m sorry.  Could you repeat your answer? 25 
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A The last meeting that was with him -- 1 

Q Uh-huh. 2 

A -- he talks about the charges that were brought against 3 

W.B. Mason and how we were going to get a raise. 4 

Q Okay.   5 

 JUDGE CARISSIMI:  So when do you recall that last meeting 6 

occurring?  Could you give me some time period for that? 7 

 THE WITNESS:  Around May.  Middle of May. 8 

 JUDGE CARISSIMI:  Of this year? 9 

 THE WITNESS:  May, this year. 10 

 JUDGE CARISSIMI:  2016.  Alright.  What meeting, back in 11 

the fall, was there some discussion of the company’s obligation 12 

to negotiate in good faith?  Do you recall which of those 13 

meetings that might -- 14 

 THE WITNESS:  Those negotiations was when he was talking 15 

about the union stuff. 16 

 JUDGE CARISSIMI:  Alright.  Like -- 17 

 THE WITNESS:  About the contract with the Union and -- 18 

 JUDGE CARISSIMI:  There was about how many meetings during 19 

that period with Mr. Penn? 20 

 THE WITNESS:  I attended about five or six. 21 

 JUDGE CARISSIMI:  Okay.  Do you have any recollection of 22 

when the statements about negotiations occurred, among those 23 

five or six meetings?  Was it the first one, last one, any idea 24 

of that? 25 
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 THE WITNESS:  Probably like in between. 1 

 JUDGE CARISSIMI:  Somewhere in the middle of those 2 

meetings? 3 

 THE WITNESS:  About four or five meeting. 4 

 JUDGE CARISSIMI:  Okay.  Alright.   5 

 THE WITNESS:  But those was in the meeting where he was 6 

explaining to us how the process work. 7 

 JUDGE CARISSIMI:  Right.  Okay.  Thank you, sir.  You may 8 

continue, counsel. 9 

 MS. RAYMAN-READ:  Do you have trouble remembering from one 10 

meeting to another, of the meetings that happened last year 11 

with Mike Penn? 12 

 THE WITNESS:  It been a while, yes. 13 

CONTINUED DIRECT EXAMINATION 14 

BY MS. RAYMAN-READ:   15 

Q Okay.   16 

A Could be. 17 

Q Okay.  So I’m going to ask again and be more clear about 18 

my time period.  During the meetings that you had with Mike 19 

Penn after the rally last year, those five or six meetings that 20 

you were talking about, did he ever say anything about your 21 

wage increase, during those meetings? 22 

A Yes, I think he says that everything will static quotes 23 

(sic).  We couldn’t get a raise, because of the Union press 24 

charges against the company. 25 
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Q Okay.  And did you get your regular review period annual 1 

raise last year?? 2 

A No, I did not. 3 

Q And then you mentioned just now a wage -- or just Mike 4 

Penn mentioning a wage increase in May? 5 

A Yes. 6 

Q Who was there when he said that? 7 

A It was just him and all the drivers. 8 

Q Okay.  Was that the first time you had heard about the 9 

wage increase that you would get? 10 

A Yes.  Or the second time, I guess. 11 

Q What was the first time? 12 

A Carlos DeAndrade. 13 

Q And where were you when Carlos DeAndrade said that? 14 

A We were in a meeting with him. 15 

Q And who was at that meeting? 16 

A All the drivers. 17 

Q About when was that? 18 

A About May.  Middle of May. 19 

Q About how much time before the meeting with Mike Penn was 20 

that? 21 

A Right before. 22 

Q Okay.   23 

A A day, or two or three.  I’m not quite sure. 24 

Q Okay.  And what do you remember him saying? 25 
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A He talk about stuff with the drivers and then he said that 1 

in -- within the next couple of weeks we were going to get our 2 

raises review. 3 

Q In your meeting with Mike Penn, did Penn -- what did Penn 4 

say about the raises? 5 

A That we were going to get raise. 6 

Q Did he say why you were going to get them? 7 

A Said something about they know the charges that were filed 8 

against W.B. Mason.  So now they want to give us a raise, 9 

because before they didn’t want to give us a raise, because 10 

they felt like they were bribing us or anything like that. 11 

Q Okay.  Did Penn saying anything in that meeting about this 12 

trial? 13 

A Yeah, he said that some of us might get called to testify, 14 

might he subpoenaed to testify. 15 

Q Prior to this meeting you had with Penn recently, had you 16 

seen Penn in the period between last year in October and this 17 

recent meeting? 18 

A No, after the meetings that we did about him informing us 19 

about the Union, I didn’t see him then. 20 

Q Okay.  Let’s go back now to when Mike Penn was holding 21 

those meetings and focus on that.  After the rally, did 22 

anything change about the conditions of your work, after the 23 

Union announced it was -- 24 

A Yes. 25 
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Q -- seeking election?  Can you describe that? 1 

A Describe what? 2 

Q Can you describe how conditions changed? 3 

A Oh.  Paperwork got improved.  Like usually sometimes it 4 

comes out late.  It was coming out on time.  Trucks were 5 

sometimes loaded.  Now they were loaded correctly.   6 

Q Okay.  Did you ever see other people there that you had 7 

not seen before? 8 

A Yes. 9 

Q Who did you see? 10 

A Other people, supervisors from other places. 11 

Q And what did you see them doing? 12 

 JUDGE CARISSIMI:  Sir, how did you know they were 13 

supervisors? 14 

 THE WITNESS:  They got shirts and they -- I guess we all 15 

got by department different color shirts. 16 

 JUDGE CARISSIMI:  Okay.   17 

 THE WITNESS:  Plus their shirt says supervisors on it. 18 

 JUDGE CARISSIMI:  Alright.  That -- 19 

 MR. SCHWARTZ:  We’ll take that. 20 

 JUDGE CARISSIMI:  -- answers my question.  You may 21 

continue. 22 

 MS. RAYMAN-READ:  Thank you, Your Honor.  What did you see 23 

those supervisors from other places doing?  24 

 THE WITNESS:  Helping out drivers.  25 
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BY MS. RAYMAN-READ:   1 

Q Can you give examples of what you saw? 2 

A They jump on the truck to go to the deliveries with them. 3 

Q Okay.  Anything else? 4 

A (No audible answer) 5 

Q Okay.   6 

 JUDGE CARISSIMI:  Before this time, did you have helpers 7 

on your trucks?  I’m going to ask you personally.  Did you ever 8 

have a helper? 9 

 THE WITNESS:  It depends.  My route usually doesn’t.  I -- 10 

like my route doesn’t need help. 11 

 JUDGE CARISSIMI:  Okay.  There are routes that -- 12 

 THE WITNESS:  That does -- 13 

 JUDGE CARISSIMI:  -- do have helpers? 14 

 THE WITNESS:  -- need help.  But if I ever needed help I 15 

would just say and they would definitely give me help.  Say if 16 

I have more than I can carry or more than I could do. 17 

 JUDGE CARISSIMI:  Before the union rally, if you -- did 18 

you ask for help with a heavy route, before the union rally? 19 

 THE WITNESS:  Never had the chance to like ask. 20 

 JUDGE CARISSIMI:  Okay.  After the union rally did you ask 21 

for help? 22 

 THE WITNESS:  No. 23 

 JUDGE CARISSIMI:  Okay.  Was any help assigned to you 24 

personally? 25 
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 THE WITNESS:  Sometimes if -- like if I needed it or if 1 

there were extra, they’ll -- 2 

 JUDGE CARISSIMI:  This is after the union rally? 3 

 THE WITNESS:  Before. 4 

 JUDGE CARISSIMI:  Before also? 5 

 THE WITNESS:  But after, like I -- very rarely I would 6 

need help on my route. 7 

 JUDGE CARISSIMI:  Okay.  Counsel, you may -- 8 

 THE WITNESS:  I definitely don’t -- my route doesn’t need 9 

help pretty -- 10 

 JUDGE CARISSIMI:  Alright.   11 

 THE WITNESS:  -- much. 12 

 MS. RAYMAN-READ:  May I? 13 

 JUDGE CARISSIMI:  Yes. 14 

 MS. RAYMAN-READ:  Alright.  Did anything -- after the 15 

rally, did anything change or improve for your situation 16 

personally? 17 

 THE WITNESS:  Yes, it did. 18 

BY MS. RAYMAN-READ:   19 

Q Can you describe that? 20 

A My situation, I signed up for child dependent care and I 21 

was trying to get it cancelled.  At first they said they 22 

couldn’t cancel it, but after the union rally and stuff I spoke 23 

to Laura in human resources and she was able to cancel it. 24 

Q Do you know Laura’s last name? 25 



235  

BURKE COURT REPORTING, LLC 

1044 Route 23 North, Suite 206 

Wayne, New Jersey  07470 

(973) 692-0660 

A Sullivan. 1 

Q Okay.  And do you remember when you had asked for the 2 

child care dependant to be removed? 3 

A Yes. 4 

Q When? 5 

A Back in October I believe. 6 

Q Well -- 7 

A October-November. 8 

Q Okay.  I mean do you remember the first time you asked?  9 

Who did you ask for the first time, when you asked for this 10 

child care dependant to be removed, who did you ask? 11 

A Oh, for the first time I asked Tim. 12 

Q And who -- 13 

A Tim Hallinan. 14 

Q Okay.  And who’s he? 15 

A He works in HR too. 16 

Q Okay.  Do you remember when you asked him? 17 

A About October. 18 

Q Okay.  And do you remember how soon after that you asked -19 

- you -- when did you get this resolved? 20 

A Right after the rally, when I spoke to Laura. 21 

Q Okay.   22 

 JUDGE CARISSIMI:  And I have to ask you, sir -- I didn’t 23 

follow this -- when did you speak to Tim Hallinan about this 24 

approximately? 25 
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 THE WITNESS:  First? 1 

 JUDGE CARISSIMI:  Yes. 2 

 THE WITNESS:  In October I asked him. 3 

 JUDGE CARISSIMI:  October of what year? 4 

 THE WITNESS:  2014 I believe. 5 

 JUDGE CARISSIMI:  2014.  Before the union rally? 6 

 THE WITNESS:  Before the union rally.  7 

 JUDGE CARISSIMI:  Quite a while before the union rally, is 8 

that correct? 9 

 THE WITNESS:  Yes. 10 

 JUDGE CARISSIMI:  Alright.  Now, you have to tell me, what 11 

is this child dependent care?  12 

 THE WITNESS:  Child dependent care, it’s a thing that they 13 

have that they take money off your account. 14 

 JUDGE CARISSIMI:  Okay.   15 

 THE WITNESS:  It help you with the flexibility of paying 16 

your kids -- your childcare for your kids. 17 

 JUDGE CARISSIMI:  It was a deduction from your pay, sir? 18 

 THE WITNESS:  From the pay.  In this case it was for my 19 

kid to pay for his after school program. 20 

 JUDGE CARISSIMI:  Alright.   21 

 THE WITNESS:  But my wife -- we’re not married, but common 22 

law wife.  Her mom had knee replacement.  So she took a medical 23 

leave, family LA (sic) -- 24 

 JUDGE CARISSIMI:  Okay.   25 



237  

BURKE COURT REPORTING, LLC 

1044 Route 23 North, Suite 206 

Wayne, New Jersey  07470 

(973) 692-0660 

 THE WITNESS:  -- for six month.  At that time I know.  So 1 

when she told me, I tried to like cancel it -- 2 

 JUDGE CARISSIMI:  Uh-huh. 3 

 THE WITNESS:  -- because when I was no longer going to 4 

need it -- 5 

 JUDGE CARISSIMI:  Right. 6 

 THE WITNESS:  -- for the after school, since she’s going 7 

to be home for six month. 8 

 JUDGE CARISSIMI:  And do you get paid every two weeks or 9 

every week? 10 

 THE WITNESS:  Every week. 11 

 JUDGE CARISSIMI:  How much was taken out of your pay for 12 

this?  Some approximate number for me. 13 

 THE WITNESS:  I think it was, if I recall, about $85 a 14 

week. 15 

 JUDGE CARISSIMI:  About $85 a week.  Alright.  Thank you, 16 

sir.  You may continue, counsel. 17 

 MS. RAYMAN-READ:  Alright.  Since you’ve been at the 18 

company, are you aware of any driver being disciplined or 19 

terminated for any reason other than attendance? 20 

 THE WITNESS:  No. 21 

 MR. SCHWARTZ:  Objection, Your Honor, lack of foundation. 22 

 JUDGE CARISSIMI:  Well, if you want to pursue some 23 

foundations questions -- counsel for the General Counsel, if 24 

you want to leave as vague as that, it’s going to be as vague 25 
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as that. 1 

 MS. RAYMAN-READ:  The point is it’s a Gissel.  It’s really 2 

the Gissel, in terms of what people were hearing -- 3 

 MR. SCHWARTZ:  Whether he knows though.  It’s what he 4 

knows. 5 

 MS. RAYMAN-READ:  It’s what he’s aware.  It’s -- 6 

 MR. SCHWARTZ:  Personal knowledge. 7 

 JUDGE CARISSIMI:  Well, let’s find out.  We might as well 8 

do it now.  I mean counsel can develop it on cross, but if you 9 

claim this is important and supports the Gissel, I think you 10 

should have some foundation, so I know what this witness’ 11 

testimony is based on.  12 

 MS. RAYMAN-READ:  Okay.   13 

CONTINUED DIRECT EXAMINATION 14 

BY MS. RAYMAN-READ:   15 

Q How long were you at the company again?    16 

A Eight years. 17 

Q Eight years.   18 

 MS. RAYMAN-READ:  And I don’t know what -- 19 

 JUDGE CARISSIMI:  Alright.  Do you -- has anybody ever 20 

told you that you -- they’ve been disciplined for anything 21 

other than their absenteeism? 22 

 THE WITNESS:  Told me?   23 

 JUDGE CARISSIMI:  Yes. 24 

 THE WITNESS:  No. 25 
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 JUDGE CARISSIMI:  Alright.  Did any supervisor ever talk 1 

to you about people who have been disciplined?  2 

 THE WITNESS:  No. 3 

 JUDGE CARISSIMI:  Before this union rally? 4 

 THE WITNESS:  No. 5 

 JUDGE CARISSIMI:  Alright.  So how is it that you know 6 

really anything about the discipline at the facility, prior to 7 

the union rally? 8 

 THE WITNESS:  I heard other drivers talk. 9 

 JUDGE CARISSIMI:  Okay.  And can you give me the name of 10 

someone you heard talking about discipline? 11 

 THE WITNESS:  The drivers? 12 

 JUDGE CARISSIMI:  Yes. 13 

 THE WITNESS:  I heard one of the driver named Oscar. 14 

 JUDGE CARISSIMI:  Alright.  What did Oscar say? 15 

 THE WITNESS:  Not that he said.  Like I say, I heard. 16 

 JUDGE CARISSIMI:  You heard about Oscar?  17 

 THE WITNESS:  I heard about Oscar. 18 

 JUDGE CARISSIMI:  Who did you hear about Oscar from? 19 

 THE WITNESS:  Just the driver talking.  I usually don’t 20 

pay no mind to -- 21 

 JUDGE CARISSIMI:  He’s not a reliable person? 22 

 THE WITNESS:  In the morning drivers talk -- 23 

 JUDGE CARISSIMI:  Alright.   24 

 THE WITNESS:  -- while they’re doing paperwork.  Like I’m 25 
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setting down my paperwork.  I’m really not paying attention 1 

who’s saying what. 2 

 JUDGE CARISSIMI:  You know, this -- counsel, so far this 3 

doesn’t establish anything. 4 

 MS. RAYMAN-READ:  That’s fine.  I’ll move on. 5 

 JUDGE CARISSIMI:  Alright.   6 

 MS. RAYMAN-READ:  Okay.  Are you aware of any group text 7 

thread among the Union supporters? 8 

 THE WITNESS:  There was one, but that got dismantled. 9 

CONTINUED DIRECT EXAMINATION 10 

BY MS. RAYMAN-READ:   11 

Q Okay.  Were you on it when it was there? 12 

A All the driver were on it. 13 

Q Okay.  Do you know who created it? 14 

A John Edwards. 15 

 MR. SCHWARTZ:  I’m sorry.  I missed the -- did he say he 16 

was on it?  He said other drivers were on it. 17 

 MS. RAYMAN-READ:  He said all the drivers. 18 

 THE WITNESS:  All the -- 19 

 MR. SCHWARTZ:  Oh, all the drivers? 20 

 THE WITNESS:  All the drivers. 21 

 JUDGE CARISSIMI:  Yes. 22 

 MR. SCHWARTZ:  I’m sorry.  Thank you. 23 

 JUDGE CARISSIMI:  That was the testimony. 24 

 MR. SCHWARTZ:  I want to make sure we understood.  Thank 25 
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you. 1 

 JUDGE CARISSIMI:  Certainly. 2 

BY MS. RAYMAN-READ:   3 

Q Okay.  John Edwards.  And when did the group text message 4 

for the Union supporters end? 5 

A You mean time and date? 6 

Q About when -- about how long after the rally did it end?  7 

If you can recall. 8 

A Well, the group text was formed after the rally.  So I 9 

would say November. 10 

Q Okay.  And who ended it? 11 

A John Edwards. 12 

Q Do you know why? 13 

A He just disbanded text -- the group text. 14 

Q Okay.  Did you -- were you aware of a petition that was 15 

circulated to -- asking the Teamsters 25 to remove its petition 16 

for election and the charges with the Board? 17 

A I know a petition to withdraw the election.  I don’t know 18 

anything about charges. 19 

Q Okay.  Did you sign that petition? 20 

A Yes, I did. 21 

 MS. RAYMAN-READ:  Okay.  Excuse me one moment, Your Honor. 22 

 JUDGE CARISSIMI:  Certainly. 23 

 MS. RAYMAN-READ:  No further questions. 24 

 JUDGE CARISSIMI:  Very good.  Cross examination. 25 



242  

BURKE COURT REPORTING, LLC 

1044 Route 23 North, Suite 206 

Wayne, New Jersey  07470 

(973) 692-0660 

 MR. SCHWARTZ:  We would request any Jencks materials. 1 

 JUDGE CARISSIMI:  Is there a Jencks material? 2 

 MS. RAYMAN-READ:  There is. 3 

 JUDGE CARISSIMI:  And can you tell us what you have? 4 

 MS. RAYMAN-READ:  Yeah.  I have two affidavits, one dated 5 

November 16th and one dated June 4th, for a total of six and a 6 

half pages. 7 

 JUDGE CARISSIMI:  Very good.  How much time would you 8 

like? 9 

 MR. SCHWARTZ:  If we could have 15 minutes at the most -- 10 

 JUDGE CARISSIMI:  Yes. 11 

 MR. SCHWARTZ:  -- Your Honor.  Thank you. 12 

 JUDGE CARISSIMI:  We’ll be in recess for 15 minutes.  13 

(Whereupon, a brief recess was taken) 14 

 JUDGE CARISSIMI:  On the record. 15 

 You may cross examine. 16 

 MR. WISSA:  Thank you, Your Honor. 17 

CROSS EXAMINATION 18 

BY MR. WISSA:   19 

Q Mr. Caminero, could you please confirm your work hours? 20 

A From 7:00 until I finish. 21 

Q So from 7:00 a.m. until whenever you finish your route? 22 

A Pretty much, yes. 23 

Q Thank you.  So it’s important that a driver finishes their 24 

route before they leave? 25 
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A Yes. 1 

Q Thank you.  So it’s my understanding that it was October 2 

2014, when you first requested a change in your dependent care 3 

status? 4 

A 2014. 5 

Q October of 2014, when you first requested a change in your 6 

dependent care status? 7 

A No, it hasn’t been that long.  It was almost a year.  Been 8 

almost a year since I requested. 9 

Q So it wasn’t in October of 2014 when you first requested 10 

the change?  11 

A No. 12 

Q At monthly meetings at W.B. Mason, were drivers given the 13 

opportunity to voice any complaints? 14 

 MS. VORRO:  Objection, Your Honor. 15 

 MR. WISSA:  And this is -- 16 

 MS. VORRO:  There’s no -- been no testimony about any 17 

monthly meetings. 18 

 JUDGE CARISSIMI:  I don’t have anything like that in my 19 

notes.  I think that is outside the scope of direct.  I’m going 20 

to sustain that. 21 

BY MR. WISSA:   22 

Q Prior to the union organizing campaign and prior to when 23 

the petition was filed, were you given an opportunity to meet 24 

with management and voice any complaints? 25 
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A Yes. 1 

Q And how frequent were those meetings? 2 

 MS. VORRO:  Objection.  Same objection, Judge. 3 

 JUDGE CARISSIMI:  You know, I’ve been thinking about this 4 

and there’s a complaint allegation that this is directly to.  5 

So I think it would be unfair to preclude counsel from 6 

examining on this.  So you can go ahead. 7 

 MR. WISSA:  Thank you, Your Honor.  How frequent were 8 

those meetings? 9 

 THE WITNESS:  Well, it depends.  At one point it was every 10 

month, then it will go two-three months no meetings. 11 

BY MR. WISSA:   12 

Q Were you present at a meeting on September 28th at 6:00 13 

p.m.?  It was the meeting with all the supply drivers or all 14 

the supply -- after the petition was filed, it was a meeting 15 

with several supply drivers. 16 

A I don’t recall the date.  Be more specific in the meeting. 17 

Q So September 28th was the day the petition was delivered 18 

to the company.  Do you remember a meeting subsequent to the 19 

deliverance of that petition? 20 

A I recall us getting a call saying when we get back that 21 

think one of the owners will want to speak to us.  But it 22 

wasn’t a meeting-meeting.  If I remember, probably three or 23 

four of us were there, not like all the drivers.  Think it was 24 

just as we got back, whoever got back, he will speak to us 25 
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about that. 1 

Q Do you remember if Kenny DeAndrade was present at that 2 

meeting? 3 

A No, I don’t remember. 4 

 MR. WISSA:  Thank you, Your Honor.  Nothing --  5 

BY MR. WISSA:   6 

Q Do you remember who spoke -- who presented at the meeting, 7 

on behalf of the company? 8 

A Forgot his name.  Can’t recall his name. 9 

Q Could you describe how he looks like? 10 

A About my height, 5’6’-5’7”, white hair, Caucasian.   11 

Q Do you know Chris Meehan? 12 

A I know he’s one of the owner. 13 

Q Do you remember if it was him who presented at that 14 

meeting? 15 

A I don’t know who’s who.  Which owner is who’s who.  I know 16 

they’re like three brothers.  I don’t know which is who. 17 

Q Do you know who Mike Meath is? 18 

A Like I say, I don’t know.  By name I not recalling. 19 

Q Do you remember if it was Mike Meath who presented at that 20 

meeting? 21 

A Like I said, by name I not recall.  I don’t know like 22 

who’s who. 23 

Q Do you remember anything that was said during the meeting? 24 

A He talked briefly about they got the letter with all the 25 
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driver requesting a vote to be organized in a union.  He spoke 1 

about five to 10 minutes. 2 

Q And that’s all that was said at that meeting? 3 

A No, there was more said.  I can’t just recall everything 4 

that was said. 5 

Q Isn’t it true that the presenter at that meeting never 6 

said that he would find out who initiated the union petition? 7 

A I don’t recall. 8 

Q Isn’t it true that no one -- that the person who presented 9 

at this meeting never said that W.B. Mason has never had and 10 

will never have a union? 11 

A I don’t recall that.  Like I say, I don’t recall anything 12 

from that meeting. 13 

 MR. WISSA:  Thank you, Your Honor.  Nothing further. 14 

 JUDGE CARISSIMI:  I just have one question.  Can you tell 15 

me as best you can when you first spoke to Mr. Hallinan about 16 

getting rid of that child dependent care deduction from your 17 

pay?  Do you best to tell me when you think you spoke to him 18 

first about that. 19 

 THE WITNESS:  I spoke to him -- 20 

 JUDGE CARISSIMI:  Let me ask you -- 21 

 THE WITNESS:  I spoke to him probably, yeah, three-four 22 

months after I fill out the thing. 23 

 JUDGE CARISSIMI:  Okay.  Now, you recall the union rally 24 

in September of 2015 at W.B. Mason?  Do you recall that 25 
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happening? 1 

 THE WITNESS:  September 2015? 2 

 JUDGE CARISSIMI:  Yes. When the union presented the 3 

petition to the employer.  Do you remember hearing about that? 4 

 THE WITNESS:  I heard just like he asked that -- 5 

 JUDGE CARISSIMI:  Do you -- 6 

 THE WITNESS:  == briefing meeting after we got back on 7 

that day.  Like the day exactly, I don’t recall the day or the 8 

month.  9 

 JUDGE CARISSIMI:  Okay.  About how long, prior to you 10 

learning about that union petition being presented to W.B. 11 

Mason, was it that you spoke to Mr. Hallinan? 12 

 THE WITNESS:  I know it was probably three-four months 13 

after, because to my best of my knowledge our benefit 14 

enrollment was in September.  But since 2014 it’s been in June, 15 

our open enrollment.  So it’s like the time changes.  So it’s 16 

give or take. 17 

 JUDGE CARISSIMI:  Can you give me some number of months, 18 

prior to September of 2015, that you spoke to Mr. Hallinan? 19 

 THE WITNESS:  It wasn’t before that.  I believe it was 20 

after.  Like -- 21 

 JUDGE CARISSIMI:  It was after -- 22 

 THE WITNESS:  -- it was after I learned that my wife got 23 

approved -- 24 

 JUDGE CARISSIMI:  Okay.   25 
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 THE WITNESS:  -- for -- 1 

 JUDGE CARISSIMI:  So it was after you found out about the 2 

union petition being filed? 3 

 THE WITNESS:  It could have been.  Exactly, I wasn’t 4 

thinking of that.  I was thinking more of when my wife got the 5 

family leave -- 6 

 JUDGE CARISSIMI:  Do you recall -- 7 

 THE WITNESS:  -- because of her mom. 8 

 JUDGE CARISSIMI:  Do you recall when that happened? 9 

 THE WITNESS:  Yes, in October.  That’s when she told me 10 

that she was going to -- 11 

 JUDGE CARISSIMI:  Of what year? 12 

 THE WITNESS:  Two -- 13 

 JUDGE CARISSIMI:  Just this past year or the year before 14 

that?  This is obviously -- 15 

 THE WITNESS:  2016. 16 

 JUDGE CARISSIMI:  Yeah. 17 

 THE WITNESS:  Yeah, 2014, yes. 18 

 JUDGE CARISSIMI:  2014? 19 

 THE WITNESS:  It was 2014. 20 

 JUDGE CARISSIMI:  Alright.  Are you pretty sure of that 21 

now? 22 

 THE WITNESS:  I’m kind of, yes. 23 

 JUDGE CARISSIMI:  Okay.   24 

 THE WITNESS:  Because that’s where her mom had -- 25 
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 JUDGE CARISSIMI:  Alright.   1 

 THE WITNESS:  -- surgery. 2 

 JUDGE CARISSIMI:  Alright.  Thank you, sir. 3 

 THE WITNESS:  Her mom had surgery in 2014.  So -- 4 

 JUDGE CARISSIMI:  Thank you for thinking hard about these 5 

dates and answering these questions. 6 

 THE WITNESS:  And the question -- 7 

 JUDGE CARISSIMI:  But I wouldn’t ask you if I didn’t -- if 8 

I -- if it wasn’t important to me. 9 

 THE WITNESS:  It’s just the question doesn’t -- I’m try -- 10 

I’m thinking -- 11 

 JUDGE CARISSIMI:  Well, you’re thinking of your personal 12 

situation.  13 

 THE WITNESS:  -- when -- exactly when it happened -- 14 

 JUDGE CARISSIMI:  Right.  That’s what’s important. 15 

 THE WITNESS:  -- when I asked Tim, not because of what the 16 

union thing happened --  17 

 JUDGE CARISSIMI:  Right.  You’re -- 18 

 THE WITNESS:  -- just when it happened on my side. 19 

 JUDGE CARISSIMI:  -- remembering in terms of your personal 20 

event. 21 

 THE WITNESS:  Exactly. 22 

 JUDGE CARISSIMI:  But I thought you would remember it, 23 

because $85 a week, that’s -- you know, that’s a fair amount of 24 

money.  So I thought you might remember well, how long was that 25 
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being taken out. 1 

 THE WITNESS:  Every week it was taken out. 2 

 JUDGE CARISSIMI:  Okay.  Counsel, do you have anything on 3 

redirect? 4 

 MS. RAYMAN-READ:  Could I just have one moment? 5 

 JUDGE CARISSIMI:  Yeah. 6 

 MS. RAYMAN-READ:  Okay.  No further questions. 7 

 JUDGE CARISSIMI:  Alright.  Very good.  Counsel -- 8 

 MR. SCHWARTZ:  I think he -- 9 

 JUDGE CARISSIMI:  -- did my questions generate anything? 10 

 MR. WISSA:  It did.   11 

 JUDGE CARISSIMI:  Go ahead. 12 

 MR. WISSA:  Briefly, Your Honor. 13 

 JUDGE CARISSIMI:  Yeah. 14 

 MR. WISSA:  Your Honor, I’d like to authenticate Mr. 15 

Caminero’s affidavit. 16 

 JUDGE CARISSIMI:  Sure.  So this will be what, 17 

Respondent’s 2? 18 

 MR. SCHWARTZ:  Yes, sir. 19 

 JUDGE CARISSIMI:  Okay.   20 

 MR. WISSA:  Your Honor, I’ve marked Mr. Caminero’s 21 

affidavit Respondent 2. 22 

(Respondent’s R-2 identified) 23 

CONTINUED CROSS EXAMINATION 24 

BY MR. WISSA:   25 
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Q Mr. Caminero, may I please direct you to page five.  If 1 

you could just take a look at -- 2 

 MR. SCHWARTZ:  Ask him if it’s his -- 3 

 JUDGE CARISSIMI:  Well, he’s doing that, because that’s 4 

the last page. 5 

 MR. SCHWARTZ:  Sorry.  I’m sorry. 6 

 JUDGE CARISSIMI:  Yeah. 7 

 MR. SCHWARTZ:  My fault. 8 

 JUDGE CARISSIMI:  He’s actually doing that, yes. 9 

 MR. WISSA:  Is this your affidavit? 10 

 THE WITNESS:  Yes, it’s my signature. 11 

BY MR. WISSA:   12 

Q So that is your signature? 13 

A Yes. 14 

 JUDGE CARISSIMI:  Can you tell me the date on that, sir? 15 

 THE WITNESS:  November 16. 16 

 JUDGE CARISSIMI:  What year? 17 

 THE WITNESS:  2015. 18 

 JUDGE CARISSIMI:  Thank you.  Counsel, you may proceed. 19 

 MR. WISSA:  Thank you.  Quote -- Your Honor, may I read 20 

from page three, line 29 of Mr. Caminero’s affidavit? 21 

 JUDGE CARISSIMI:  And this goes to some -- the date that 22 

we’ve been -- 23 

 MR. WISSA:  Yes, correct. 24 

 JUDGE CARISSIMI:  -- inquiring about?  Go right ahead. 25 
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 MR. WISSA:  Quote.  One issue that had dragged on for 1 

three months got resolved in three days.  I had signed up for a 2 

child care dependent plan and I had tried to cancel it.  At 3 

first, around August, I dealt with Tim and nothing happened.  4 

Later, sometime after the Union filed its petition, I saw 5 

Laura, told her and she cancelled it. 6 

 JUDGE CARISSIMI:  Very good.  Anything further? 7 

 MR. WISSA:  Nothing, Your Honor. 8 

 THE WITNESS:  I didn’t specify a date. 9 

 JUDGE CARISSIMI:  There’s no question right now, but 10 

counsel do you have anything within that? 11 

 MS. RAYMAN-READ:  No, no further questions. 12 

 JUDGE CARISSIMI:  Alright.  Very good.  Sir, you are 13 

excused.  You may step down.  You’re finished as a witness.  14 

Alright? 15 

 THE WITNESS:  Thank you. 16 

 JUDGE CARISSIMI:  Let’s go off the record. 17 

 (Whereupon, at 6:07 p.m. the hearing in the above-entitled 18 

matter was adjourned, to reconvene on Tuesday, June 14, 2016) 19 
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BEFORE THE 

NATIONAL LABOR RELATIONS BOARD 

 
In the Matter of: 
 
W.B. MASON CO., INC., 
 
              Respondent, 
    
and 
 
INTERNATIONAL BROTHERHOOD OF  
TEAMSTERS, LOCAL 25, 

 
              Charging Party. 

 
 
 
 
 
 
Case No. 

 
 
 
 
 
 
01-CA-161120                     
01-CA-161428                     
01-CA-161697                     
01-CA-162391                     
01-CA-162884 

01-CA-177383 

 

 

 The above-entitled matter came on for hearing pursuant to 

Notice, before THE HONORABLE MARK CARISSIMI, Administrative Law 

Judge, at the National Labor Relations Board, Thomas P. 

O'Neill, Jr. Federal Building, Joseph L. Kane Hearing Room, 

10 Causeway Street, 6th Floor, Boston, Massachusetts, 02222, on 

Tuesday, June 14, 2016, at 9:00 a.m. 

1 
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I N D E X 1 

 2 
WITNESS             DIRECT  CROSS  REDIRECT  RECROSS  VOIR DIRE 3 
 4 
Timothy Hallinan     262     354      358       --        342 5 
                     342 6 
 7 
Sean Brennan         363     396       --       --        -- 8 
 9 
Oscar Castro         407     439       --       --        -- 10 

11 
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E X H I B I T S 1 

EXHIBITS         IDENTIFIED           RECEIVED 2 

General Counsel's  3 

  GC-10(a)               (previous ID) 416 4 

  GC-10(b)               (previous ID) 416 5 

  GC-10(c)               (previous ID) 417 6 

  GC-31(a)  276  292 7 

  GC-32  294  296 8 

  GC-33  296  299 9 

  GC-34  296  299 10 

  GC-35 to GC-43  296  301 11 

  GC-44 to GC-53  314  317 12 

  GC-54  335  340 13 

  GC-55  335  340 14 

  GC-56  340  341 15 

  GC-57  340  341 16 

  GC-58 to GC-65  346  347   17 

  GC-66  347  347 18 

  GC-67  350            (not offered) 19 

  GC-68  352 353 20 

  GC-69 387 388 21 

  GC-70 434 435 22 

Respondent's 23 

  R-3 398            (not offered) 24 

  R-4 440            (not offered) 25 

26 
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P R O C E E D I N G S 1 

(Time Noted: 9:15 a.m.) 2 

 JUDGE CARISSIMI:  On the record. 3 

 General Counsel, you indicated off the record that you 4 

wish to make amendments to the complaint.  Could you indicate 5 

to me orally at this point what they are?  I will then ask the 6 

Respondent for its position regarding your right to amend.  7 

Regardless of my decision, I'd like these in writing over the 8 

lunch break so that they can be introduced in the record as a 9 

written exhibit.  All right? 10 

 MS. VORRO:  Understood, Your Honor. 11 

 JUDGE CARISSIMI:  Very good.  So you may proceed. 12 

 MS. VORRO:  The first amendment that we propose is to add 13 

a Subparagraph D to Complaint Paragraph 16 and that will allege 14 

that the Employer granted a benefit to Miguel Caminero 15 

regarding his childcare dependent benefit.   16 

 JUDGE CARISSIMI:  All right. 17 

 MS. VORRO:  The second amendment is Complaint 18 

Paragraph 12.  We would add a Paragraph C to indicate -- to 19 

allege interrogation of Kenny DeAndrade by Carlos DeAndrade on 20 

or about June 1, 2016. 21 

 And, finally, we will seek to amend Paragraph 21 of the 22 

complaint.  Currently, it alleges -- there are no 23 

subparagraphs.  Currently, Paragraph 21 alleges the withholding 24 

of a wage increase.  We will convert that to Paragraph 21(a) 25 
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and add a 21(b) which will allege that on or about June 3rd of 1 

2016, Respondent granted a wage increase to employees. 2 

 JUDGE CARISSIMI:  Now this last one, is that the subject 3 

of this charge under investigation? 4 

 MS. VORRO:  Yes, it is, Your Honor. 5 

 JUDGE CARISSIMI:  There has been a decision? 6 

 MS. VORRO:  There has been. 7 

 JUDGE CARISSIMI:  And the Respondent has been advised of 8 

this decision? 9 

 MR. SCHWARTZ:  No, has not. 10 

 MS. VORRO:  Right now. 11 

 JUDGE CARISSIMI:  This is the first you've heard of it? 12 

 MR. SCHWARTZ:  Correct. 13 

 JUDGE CARISSIMI:  That's going to require an order 14 

consolidating. 15 

 MS. VORRO:  You're right. 16 

 JUDGE CARISSIMI:  That's more than a complaint.  That's 17 

consolidation of a new case. 18 

 MS. VORRO:  We'll seek to do that.  We'll put that all in 19 

writing. 20 

 JUDGE CARISSIMI:  And you also need to make a motion to 21 

consolidate, which I will give the Respondent an opportunity to 22 

state their position.  That one is different.  I will make a 23 

ruling on that.  Okay, so let's take the first two because, 24 

again, those are amendments to the existing complaint.  Do you 25 
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have an objection to the General Counsel's attempt to amend the 1 

complaint? 2 

 MR. SCHWARTZ:  Object to both of them, Your Honor.  They 3 

were well within the knowledge of the General Counsel going 4 

into this hearing.  Both of these issues, the childcare 5 

dependent testified to by Miguel, yesterday, and also in his 6 

affidavit, as you'll recall, there's numerous references to the 7 

timing of this, when it happened, and all of that.  His 8 

affidavit I think was from November or December of last year.  9 

So the General Counsel was on notice of that issue as an 10 

allegation well before yesterday.  It was in the affidavit that 11 

they took.  Why it wasn't part of the complaint before, that’s 12 

their problem.  But as it relates to that allegation, they had 13 

ample notice of it. 14 

 Same with the alleged interrogation, they took a -- as I 15 

recall, they took a second affidavit from Mr. DeAndrade on the 16 

issue of whether Mr. Carlos DeAndrade, they took the affidavit 17 

from Kenny DeAndrade on that exact issue.  They had knowledge 18 

of it.  They moved to amend the complaint prior to the hearing 19 

to add Mr. Capello as a manager.  They're putting us at this 20 

stage of the game at a disadvantage when they were fully on 21 

notice via their own witnesses' affidavits that both of these 22 

were issues.  All they had to do was amend prior to it.  But to 23 

amend now after hearing the testimony is improper. 24 

 JUDGE CARISSIMI:  I'm going to grant the amendment.  But 25 
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what I'm going to do is if you need additional time to prepare 1 

to defend either of these, I'm going to give you that.  If you 2 

need to get other witnesses, I think based on the Board's case 3 

law and given my direction to General Counsel that if there are 4 

going to be amendments they have to be made now so that you do 5 

have a fair opportunity to defend against them, I'm going to 6 

permit 1 and 2. 7 

 Now with respect to 3, and again you were just apprised of 8 

this, if you want to take some time to think about your 9 

position, I will certainly grant you that.  If you're prepared 10 

to state it now -- 11 

 MR. SCHWARTZ:  We'd like to take some time, Your Honor. 12 

 JUDGE CARISSIMI:  I understand that and I will grant you 13 

that.  So you can have the documents prepared, General Counsel.  14 

Let me ask you this, Mr. Schwartz, do you think by this 15 

afternoon you'd be in a position to state -- 16 

 MR. SCHWARTZ:  I hope so, Your Honor. 17 

 JUDGE CARISSIMI:  Okay, let me know when you are.  I'm not 18 

going to make a ruling on that one, the consolidation in the 19 

case, until Respondent has had an opportunity to determine what 20 

their position is because that is different than the other two. 21 

 MS. VORRO:  Yes.  And I assume General Counsel will also 22 

have a chance to state our position on that? 23 

 JUDGE CARISSIMI:  You absolutely will.  Okay, is there 24 

anything else of a preliminary matter before we get back to 25 
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hearing from witnesses? 1 

 MS. VORRO:  I'm ready to go, Your Honor. 2 

 JUDGE CARISSIMI:  Very good.  General Counsel, you may 3 

call your next witness. 4 

 MS. VORRO:  General Counsel calls Tim Hallinan. 5 

 JUDGE CARISSIMI:  Mr. Hallinan, if you could please 6 

approach the witness stand, sir, and if you would raise your 7 

right hand? 8 

(Whereupon, 9 

TIMOTHY HALLINAN, 10 

was called as a witness by and on behalf of the General Counsel 11 

and, after having been duly sworn, was examined and testified 12 

as follows:) 13 

 JUDGE CARISSIMI:  Please have a seat, sir.   14 

 MS. VORRO:  Your Honor, before I begin examining this 15 

witness, I wanted to let you know that it is our intention that 16 

he will be testifying about Paragraphs 17, 18, 19, 20, and 21 17 

of the complaint. 18 

 JUDGE CARISSIMI:  Thank you. 19 

DIRECT EXAMINATION 20 

BY MS. VORRO:  21 

Q Good morning, Mr. Hallinan. 22 

A Good morning. 23 

Q My name is Elizabeth Vorro and I am counsel for the 24 

General Counsel.  Would you state and spell your full name for 25 
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the record, please? 1 

A Timothy Hallinan, H-A-L-L-I-N-A-N. 2 

Q What is your job at W.B. Mason? 3 

A I'm the Boston human resources manager. 4 

Q What are your duties as Boston human resources manager? 5 

A I'm involved with the hiring of employees, the performance 6 

reviews of employees; any sort of disciplinary actions, I'm 7 

involved with; recruiting employees, termination of employees; 8 

benefit administration. 9 

Q That's all you do? 10 

A There's probably some things I'm missing.  I supply -- I 11 

stock the coffee shelves, too. 12 

Q How long have you worked with the company? 13 

A I've been with the company, it'll be six years at the end 14 

of August 2016. 15 

Q How long in your current position? 16 

A A little over two years. 17 

Q What were you doing before that? 18 

A Before that I was regional distribution manager. 19 

 MS. VORRO:  Permission, Your Honor, to cross-examine Mr. 20 

Hallinan under 611(c). 21 

 JUDGE CARISSIMI:  That's granted. 22 

 MS. VORRO:  Thank you. 23 

BY MS. VORRO:  24 

Q Mr. Hallinan, I'd like to ask you some questions about 25 
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W.B. Mason's structure.  First of all, let's talk about the 1 

business.  What business is W.B. Mason in? 2 

A I mean we are the third largest office products dealer in 3 

the country so we sell office products, furniture, beverages, 4 

printed forms. 5 

Q Who are your competitors? 6 

A We compete with large competitors, Staples and Office 7 

Depot.  There's also some regional competition as well.  But 8 

our size and volume makes Staples and Office Depot our most 9 

significant competitors. 10 

Q How many facilities, if you know, does W.B. Mason have 11 

around the country? 12 

A I don't know the answer to that. 13 

Q Are there facilities throughout the entire country? 14 

A The concentration of facilities is in the northeast from 15 

Washington, DC, out to Syracuse, and up to the New England 16 

states.  There are some satellite locations around the country 17 

that are much, much smaller, and wholesale supported rather 18 

than supported by product coming from our facilities. 19 

Q Within the Boston location, can you just name the 20 

departments? 21 

A Name the departments.  So on the distribution side, there 22 

are warehouse operations.  There's delivery.  There is 23 

inventory control, loading.  Outside the distribution side 24 

there is a purchasing department, sales, customer service or 25 
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client services, a technology department.  There is a printing 1 

and forms department.  I've no doubt missed some but that's the 2 

majority. 3 

Q Where do the supply drivers that are at issue in this case 4 

fall within that structure? 5 

A They're under the operations department, part of the 6 

distribution team, delivery team. 7 

Q Are there different types of delivery drivers that are 8 

employed at the Boston facility? 9 

A There are. 10 

Q What types of drivers are there? 11 

A There's the supply drivers that handle the basic office 12 

supply delivery.  By license they're different.  They do not 13 

have CDL licenses.  We have furniture drivers that deliver 14 

furniture that are CDL Class B licensed.  And then we have 15 

tractor-trailers that do more product balancing between 16 

facilities as compared to customer deliveries.  They're Class A 17 

delivery.  We also do have, there's coffee technicians that do 18 

delivery as well. 19 

Q Did you say coffee? 20 

A Yeah.  They do installation of the Keurig machines and 21 

repair of those as well.  They use smaller vans. 22 

Q Do the supply drivers -- you said they are not CDL 23 

drivers.  Do they have any kind of licensure besides a driver's 24 

license? 25 
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A Standard license.  They do have responsibility to maintain 1 

a current DOT card which requires a physical and a drug test. 2 

Q That's Department of Transportation? 3 

A Um-hum. 4 

 JUDGE CARISSIMI:  You have to answer yes or no, sir. 5 

 THE WITNESS:  I'm sorry.  Yes. 6 

BY MS. VORRO:  7 

Q Thank you.  Now who oversees the distribution side of the 8 

Boston facility? 9 

A The branch manager is responsible for the delivery.  And 10 

underneath the branch manager is a transportation manager.  Her 11 

name is Marianne McIntyre.  Marianne reports to Carlos and 12 

again oversees the supply deliveries. 13 

 JUDGE CARISSIMI:  Carlos' last name? 14 

 THE WITNESS:  DeAndrade. 15 

 JUDGE CARISSIMI:  Thank you. 16 

BY MS. VORRO:  17 

Q If you can, when you use names, if you would use their 18 

last name. 19 

A Okay.  20 

Q It's helpful to the record. 21 

A Okay.  22 

Q Does Mr. DeAndrade have oversight of drivers other than 23 

the supply side? 24 

A There's some involvement with the furniture side, but not 25 



267  

BURKE COURT REPORTING, LLC 

1044 Route 23 North, Suite 206 

Wayne, New Jersey  07470 

(973) 692-0660 

the direct involvement that there is with the supply side.  And 1 

with the Class A drivers, no. 2 

Q In management hierarchy, who is under Carlos DeAndrade on 3 

the supply side? 4 

A Marianne McIntyre. 5 

Q And under her? 6 

A There is a category that we have of employees called 7 

goldstars and goldstars are driver supervisors, and they would 8 

report to Marianne. 9 

Q Do the goldstars supervise anyone other than the supply 10 

drivers and helpers? 11 

A No. 12 

Q Are there any other managers other than those you just 13 

described that have responsibility for the supply drivers and 14 

helpers? 15 

A No, not direct responsibility anyway. 16 

Q I want to clarify something because the record may not be 17 

clear.  The facility has alternately been described as Boston 18 

and South Boston.  Where is the facility? 19 

A South Boston. 20 

Q Is that just a part of Boston? 21 

A It is. 22 

Q Whom do the sales representatives report to? 23 

A To Carlos DeAndrade as well. 24 

Q Directly? 25 
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A There are managers who report to Carlos DeAndrade on that 1 

side and I don't know that I could name them all. 2 

Q Is Joel Kershner one of them? 3 

A He is. 4 

Q Are you in the Boston facility on a regular, daily basis?  5 

Is that where your office is? 6 

A It is. 7 

Q What about Michael Meath, is he in the Boston office on a 8 

daily basis? 9 

A His capacity is as a regional vice president of 10 

operations, so he is frequently in the Boston operation but not 11 

consistently. 12 

Q Can you quantify frequently? 13 

A 60 percent of the time. 14 

Q Who is Laura Sullivan? 15 

A Laura Sullivan is a senior human resources manager. 16 

Q Who does she report to? 17 

A She reports to Chris Meehan, the chief operating officer. 18 

Q Who do you report to? 19 

A I report to Laura Sullivan. 20 

Q Who is Joel Burkowsky? 21 

A Joel Burkowsky is the director of human resources. 22 

Q Where does he fall in the hierarchy of human resources? 23 

A Laura has sort of a dotted line responsibility to Joel 24 

Burkowsky, but a direct responsibility to Chris Meehan. 25 
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Q Where is Mr. Burkowsky based? 1 

A Crofton. 2 

Q Crofton? 3 

A Yeah. 4 

Q Is that the main facility for this area? 5 

A It's the corporate headquarters.  The main hub facility is 6 

Boston. 7 

Q Where is Mr. Meehan based? 8 

A Boston. 9 

Q He's there on a daily basis? 10 

A Again, he has regional or national responsibilities as 11 

well, so not on a daily basis but probably around the same 60 12 

percent of the time that Michael Meath does. 13 

Q Did Laura Sullivan have a different last name at some 14 

point? 15 

A She did. 16 

Q Do you remember what it was? 17 

A Paciulan. 18 

Q Can you spell that, if you know? 19 

A I don't think I could. 20 

Q Okay, that's fine.  Who is Jaimy Rodriguez? 21 

A Jaimy Rodriguez is one of the goldstars in Boston. 22 

Q So he's not a warehouse manager? 23 

A He's not a warehouse manager, no. 24 

Q Part of your job is hiring of supply drivers and helpers, 25 
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as well as employees of other departments? 1 

A Yeah. 2 

Q Do you personally conduct interviews of prospective supply 3 

drivers and helpers? 4 

A I do. 5 

Q Is there anyone that's been hired without an interview to 6 

your knowledge for supply driving or help? 7 

A Not to my knowledge.  If I could, I mean it could be 8 

interviews where it happened besides myself; but without 9 

interview, not to my knowledge. 10 

Q You are also involved in most terminations when they need 11 

to happen as well? 12 

A Yes. 13 

Q You have decision-making authority for terminations? 14 

A I don't. 15 

Q Is your job simply to inform employees if they have been 16 

terminated? 17 

A It's to provide information to the decision-makers who sit 18 

in on the process and then, yes, to be a part of the 19 

termination and the exit of the employee. 20 

Q With respect to hiring of employees, you've interviewed 21 

prospective supply drivers and helpers, correct? 22 

A Correct. 23 

Q Do you make the decision as to whether that person should 24 

be hired? 25 
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A I do not.  Same process. 1 

Q Who makes that decision? 2 

A Carlos DeAndrade, the branch manager. 3 

Q Based on your recommendation? 4 

A I offer my recommendations. 5 

Q Is the same thing true on the termination side, that Mr. 6 

DeAndrade is the decision-maker on terminations at the Boston 7 

facility? 8 

A Yes. 9 

Q If you were to hire -- well, on the supply side there are 10 

driver helpers as well as drivers, correct? 11 

A There are.  All the driver helpers we have right now are 12 

temporary employees. 13 

Q When you use the word temporary, is that interchangeable 14 

with the word seasonal? 15 

A It's not.  They're part of an outside agency. 16 

Q So you hire driver helpers through a temporary agency? 17 

A Correct. 18 

Q Do you ever hire driver helpers directly? 19 

A We do have/hire on occasion seasonals as well. 20 

Q What constitutes -- what's the season? 21 

A Season is based on the volume of business that we do and 22 

it is for a short duration, generally six months or less. 23 

Q So if you were interviewing someone for a seasonal 24 

position, of course you would tell the person that was 25 
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seasonal? 1 

A Yes. 2 

Q Not all of the driver helpers that have worked for the 3 

company in the last three years have been seasonal or 4 

temporary, is that correct? 5 

A To my knowledge, they've all been seasonal or temporary. 6 

Q Is it true that many driver helpers go on to become 7 

regular employees of the company in other positions? 8 

A Yeah, I mean I don't know if many but, yes, it certainly 9 

has happened that seasonal driver helpers become employees of 10 

the company. 11 

Q And frequently in fact they become drivers, is that 12 

correct? 13 

A They do.  I don't know how to define frequently.  But, 14 

yes, that has happened. 15 

Q They work as driver helpers and they get their DOT card 16 

while they are doing that job? 17 

A They work as driver helpers.  And if it's determined that 18 

they have opportunity to become drivers then we would send them 19 

in for their DOT processing so then give them the opportunity 20 

to become drivers. 21 

Q When you are interviewing driver helper candidates, you 22 

sometimes ask them what their goals are, what they want out of 23 

this job? 24 

A All candidates. 25 
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Q Even seasonal ones? 1 

A In every position, yes.  That's pretty well my standard 2 

questions. 3 

Q So the season isn't a particular time of year like our 4 

busy season is April through June.  Is it a particular time of 5 

year or does it -- is it fluid? 6 

A It's somewhat fluid, but it is commonly a period of time 7 

based on our school business which would be a period from July 8 

through October. 9 

Q So the time that you would be most likely to need seasonal 10 

driver helpers would be July through October? 11 

A Correct. 12 

Q Now is there some sort of payroll code for seasonal 13 

employees that you know of? 14 

A Yeah, it's called seasonal. 15 

Q When you are hiring or decide -- withdrawn.  Who makes the 16 

decision as to whether or not seasonal driver helpers are 17 

needed at a given time? 18 

A It's generally directed by the branch manager, Carlos 19 

DeAndrade. 20 

Q Do you have knowledge of what he bases that on? 21 

A He bases on the volume of business that we're delivering 22 

at any point in time and the driver need for help. 23 

Q Is the same thing true about letting go of seasonal driver 24 

helpers? 25 
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A Yes.  Based on volume and based on need for help, yes. 1 

Q You said there is a whole customer service department? 2 

A There is. 3 

Q Customer service in a business like W.B. Mason is 4 

critical. 5 

A It is. 6 

Q In fact, you offer same-day service on the supply end of 7 

the business? 8 

A We do. 9 

Q That means that someone orders product before a certain 10 

time of day, they get it that day? 11 

A They do. 12 

Q In fact, the drivers' work days are designed around that 13 

concept of same-days, is that correct? 14 

A That is correct. 15 

Q The drivers come in, in the morning.  They load up.  They 16 

do their morning work route and they return to the warehouse 17 

middle of the day, is that correct? 18 

A Yes, it is correct. 19 

Q And then they load up again and they go out to do what's 20 

called their same-days, correct? 21 

A Yes. 22 

Q And the same-days are really important to your business. 23 

A Critically important. 24 

Q Do any of your competitors offer that service, do you 25 
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know, your major competitors? 1 

A Only on an emergency basis, not on an everyday basis. 2 

Q W.B. Mason offers this on an everyday basis. 3 

A We do. 4 

Q In fact, it's one of the hallmarks of W.B. Mason's 5 

service. 6 

A That's correct. 7 

Q And customers rely on this? 8 

A They do. 9 

Q Now as a human resources manager, employee retention is 10 

also really important? 11 

A It is. 12 

Q You have programs in place and incentive benefits to help 13 

keep good employees? 14 

A We do. 15 

Q I'm specifically speaking on the supply side right now, 16 

the supply drivers and helpers or supply drivers? 17 

A I'm sorry, the question again? 18 

Q You have benefit programs in place to retain good supply 19 

drivers. 20 

A We do. 21 

Q The wage compensation program is part of that, is that 22 

correct? 23 

A It is. 24 

Q Employees as part of their wage package have received wage 25 
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increases every year for at least the last five years? 1 

A Yes, to my knowledge. 2 

Q Those increases typically -- the fiscal year for W.B. 3 

Mason is what? 4 

A Goes from October 1st to September 30th. 5 

Q Wage increases typically occur following a review period, 6 

is that correct? 7 

A They do. 8 

Q A review is conducted by the goldstar supervisor? 9 

A Often it is, yes. 10 

Q Again I'm speaking about supply drivers and helpers when 11 

helpers are a regular employee.  The wage increase is related 12 

to the job performance review, is that correct? 13 

A Yes. 14 

 MS. VORRO:  Your Honor, at this time, I would like to -- 15 

can we go off the record for one second? 16 

 JUDGE CARISSIMI:  Yes, let's go off the record. 17 

 (Off the record from 9:43 a.m. to 9:45 a.m.) 18 

 JUDGE CARISSIMI:  Back on the record. 19 

 First you need to for the record describe what you are 20 

doing and the exhibit number. 21 

 (General Counsel's GC-31(a) identified.) 22 

 MS. VORRO:  I have given to Mary Harrington, who is the 23 

regional support staff, a disk that is marked as General 24 

Counsel Exhibit 31(a) and it contains files provided by the 25 
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Employer pursuant to subpoena. 1 

 JUDGE CARISSIMI:  And these files reflect what? 2 

 MS. VORRO:  These files reflect wage increases since 2011. 3 

 JUDGE CARISSIMI:  All right, thank you. 4 

 MS. VORRO:  Now you can see on the smartboard that there 5 

are a number of files -- there are three files that have the 6 

designation of MH after the file.  What that is, when we 7 

attempted to burn the disk from the Employer's files, they 8 

simply would not open until we gave them a new name.  So for 9 

example 004707 is the exact same file as 4707MH.  It just 10 

needed a different designation in order to be visible on the 11 

smartboard. 12 

 JUDGE CARISSIMI:  All right.  13 

 MS. VORRO:  So we are going to be working with the MH on 14 

those three and on the others that should open fine. 15 

 JUDGE CARISSIMI:  Now I have an important question for 16 

you, I'm going to interrupt you at this point.  So we're going 17 

to see this on the screen and the disk is going to be 18 

introduced into evidence, so I will get one.  Now is this going 19 

to work on the home computer I have to do my job? 20 

 MS. VORRO:  Absolutely.  It works on mine. 21 

 JUDGE CARISSIMI:  You've done it on the region's -- 22 

 MS. VORRO:  Yes. 23 

 JUDGE CARISSIMI:  -- so that the equipment is similar? 24 

 MS. VORRO:  And right now it's on a -- 25 
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 MR. SCHWARTZ:  We're checking with Mr. Wissa to make sure 1 

it works on his. 2 

 MR. WISSA:  Oh, we don't have a disk drive. 3 

 MR. SCHWARTZ:  Never mind. 4 

 MS. VORRO:  Right now it is on one of the regional 5 

computers.  It should be the same as yours. 6 

 JUDGE CARISSIMI:  All right.  I just want to make sure.  7 

That was my understanding, but I wanted to have some further 8 

information to believe that when I look at these later on I can 9 

see what I need to see.  Okay.  It appears that I will be able 10 

to do that.  You may proceed. 11 

 MS. VORRO:  Thank you.  Ms. Harrington, I'd like to start 12 

with 4707. 13 

 MR. SCHWARTZ:  MH. 14 

 MS. VORRO:  MH, thank you. 15 

 JUDGE CARISSIMI:  Well, let me ask another question 16 

because this is a little bit different than any other pieces of 17 

evidence.  You're going to move to actually introduce this 18 

after you've explained at least part of the information on the 19 

screen? 20 

 MS. VORRO:  Yes. 21 

 JUDGE CARISSIMI:  So that the Respondent has some idea of 22 

what it is that we're asking them to either agree or not agree 23 

to be introduced into evidence? 24 

 MS. VORRO:  Yes, Your Honor. 25 
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 JUDGE CARISSIMI:  All right, very good.  You may proceed. 1 

 MS. RAYMAN-READ:  Mr. Wissa, sorry, do you mind scooting 2 

back a little bit?  Thank you, I appreciate it.   3 

 MR. WISSA:  How about it, okay? 4 

 MS. RAYMAN-READ:  Yeah, I can see from here.  Thanks. 5 

BY MS. VORRO:  6 

Q Mr. Hallinan, this is familiar to you? 7 

A If I could ask a question, I can't see it from here.  Can 8 

I get closer to it? 9 

 JUDGE CARISSIMI:  Yeah, let's -- it's important for Mr. 10 

Hallinan -- 11 

 THE WITNESS:  Sorry. 12 

 MS. VORRO:  You're the one that needs to see it. 13 

 JUDGE CARISSIMI:  So sit there. 14 

 COURT REPORTER:  Just so he's near a microphone. 15 

 JUDGE CARISSIMI:  Yeah, he needs to be near the mike. 16 

 (Pause.) 17 

BY MS. VORRO:  18 

Q Now I'm going to ask you to walk me through this document.  19 

At the top of the document, it indicates fiscal year 2011 merit 20 

increase, correct? 21 

A It does. 22 

Q And when would the fiscal year 2011 increase have been 23 

given to employees, not when was it effective but when was it 24 

given to employees? 25 
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A I don't know the answer to that.  I wasn't in HR then.  1 

I'm not sure. 2 

Q So let me ask you a different question.  If a document 3 

said a fiscal year 2015 merit increase, when would that 4 

increase have been given to employees? 5 

A I'd be guessing at the answer.  I shouldn't, but it would 6 

be something like -- 7 

 MR. SCHWARTZ:  Don't guess. 8 

 THE WITNESS:  Sorry.  I don't know. 9 

 MS. RAYMAN-READ:  There's no objection on the record. 10 

 JUDGE CARISSIMI:  I take the counsel's directive not to 11 

guess as an objection. 12 

BY MS. VORRO:  13 

Q What is this document? 14 

A This is a summary that lists each one of the employees 15 

noted and they appear to be supply drivers and/or -- yes, 16 

supply drivers, their hire date, their title, their evaluation 17 

score in this time frame, the proposed increase, the actual 18 

increase that they got, and how that would calculate out to 19 

what their salary would be. 20 

 MS. VORRO:  Ms. Harrington, can you scroll over from the 21 

left to the far right, please?  Sorry, go back please.   22 

BY MS. VORRO:  23 

Q So for the first employee on that list, we're not going to 24 

go through every one, Robert Carter, for fiscal year 2011, what 25 
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was his --  1 

 MS. VORRO:  Mary, you need to scroll left a little bit 2 

more.  We need to see the highlighted columns.  The other left. 3 

 MS. HARRINGTON:  Sorry. 4 

BY MS. VORRO:  5 

Q What was his increase percentage for fiscal year 2011? 6 

A This would indicate 4.35 percent. 7 

Q Can you tell from this document what that meant in terms 8 

of his dollar amount per hour? 9 

A The calculation would indicate $1 per hour, so the 10 

Column N that shows that the dollar increase is. 11 

Q So when it says proposed 2011 increase, that isn't just 12 

proposed, that's his actual increase? 13 

A I don't know for sure. 14 

Q Is it possible to tell from this document when this wage 15 

increase became effective? 16 

A No, not that I'm aware of. 17 

Q What does the file number refer to? 18 

A It's their employee number. 19 

Q It's not a root number? 20 

A No. 21 

Q Typically, when are annual performance reviews conducted 22 

for supply drivers?  What time of year? 23 

A In the fall, so typically from October through December. 24 

Q Typically, when would the increase be paid pursuant to 25 
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those performance reviews? 1 

A So the increase would be paid after the review has 2 

occurred retroactive to the beginning of the fiscal year, so 3 

retroactive back to October 1st. 4 

Q Thank you.  Is there a formula that corresponds to -- 5 

excuse me, whereby the score on the evaluation corresponds to a 6 

specific percent or specific pay rates? 7 

A The score on the evaluation gives some guidance.  It's not 8 

directly correlated to the increase. 9 

Q Who decides what the wage increase range will be each 10 

year? 11 

A I don't know the answer to that. 12 

Q Do you know when it's decided? 13 

A I don't. 14 

Q Are you involved in that? 15 

A The range, I'm not. 16 

Q Are you involved in the decision as to what each specific 17 

employee should get in his wage increase? 18 

A I have input into it, but it's not my decision. 19 

Q Is that input based on your knowledge of the employees or 20 

is it based on -- well, based on your knowledge of the 21 

individual employees? 22 

A Yes. 23 

Q You observe them work? 24 

A I do. 25 
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Q Do you also use the performance evaluation that are filled 1 

out by the goldstars or others in making input into the amount 2 

of the wage increase? 3 

A I don't, but I know that that score is a part of the 4 

determination. 5 

 MS. VORRO:  Your Honor, I'd move to admit -- well, no, not 6 

yet, sorry.  We've got to do the others.  So, Ms. Harrington, 7 

if you would close this file, please, and open 4708MH. 8 

BY MS. VORRO:  9 

Q What fiscal year does this document reflect? 10 

A Fiscal year 2012. 11 

Q Does the document otherwise -- 12 

 MS. VORRO:  Ms. Harrington, if you could scroll across 13 

just so that the witness can see the entire -- all the fields 14 

of the document? 15 

BY MS. VORRO:  16 

Q Is this document similar or the same as the other, just 17 

different year, different numbers? 18 

A It appears to be, yes. 19 

 MS. VORRO:  Would you, Ms. Harrington, please scroll down 20 

to the bottom of the highlighted fields? 21 

BY MS. VORRO:  22 

Q That number underneath the yellow column, 3.3 percent, do 23 

you know what that reflects? 24 

A That would be an average of each one of the drivers' 25 
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increases, so if you took them all, divided by the number of 1 

drivers, that would be the average pay increase. 2 

Q Under the green column where it says 60 cents, what is 3 

that? 4 

A The average dollar increase. 5 

 MS. VORRO:  Okay.  You can close this document. 6 

 JUDGE CARISSIMI:  Ms. Vorro, I have a question.  That 7 

green and yellow that you referred to in your question and is 8 

going to appear when any of us put this disk into our 9 

computer -- 10 

 MS. VORRO:  Yes, Your Honor.  It appeared when we got the 11 

-- we didn't highlight that.  This is exactly as it was when we 12 

received it. 13 

 JUDGE CARISSIMI:  All right, very good.  I just want to 14 

make sure that since we have testimony that when I look at it 15 

I'm going to see green and yellow. 16 

 MS. VORRO:  Would you open 4707MH, briefly, again.  I 17 

neglected to go down to the bottom.  If you would scroll all 18 

the way down? 19 

BY MS. VORRO:  20 

Q In fiscal year 2011, what was the average employee percent 21 

wage increase? 22 

A Based on this document, 4.4 percent. 23 

Q And the average dollar amount increase? 24 

A 78 cents. 25 
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 MS. VORRO:  Okay, you can close this file and go to 4709, 1 

please.  This is for fiscal year -- oops, I don't think that 2 

4709, is it? 3 

 MS. HARRINGTON:  4709MH. 4 

BY MS. VORRO:  5 

Q MS. VORRO:  Okay, so it says fiscal year 2012, is that 6 

correct? 7 

A It does say that. 8 

Q But it also, if you look at the green and yellow columns, 9 

refers to a 2013 pay raise.  Correct? 10 

A It does. 11 

 MS. VORRO:  If you could scroll down to the bottom, 12 

please? 13 

BY MS. VORRO:  14 

Q What is the average employee wage increase percentage for 15 

2013? 16 

A 3.5 percent. 17 

Q And the average dollar amount raise? 18 

A 63 cents. 19 

Q Do you have any way of knowing when this raise was given? 20 

A I don't. 21 

 MS. VORRO:  We can close up this file and go to 4704, 22 

please. 23 

BY MS. VORRO:  24 

Q This document indicates that it's merit increases for 25 
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2014, correct? 1 

A It does. 2 

 MS. VORRO:  I believe have you already scrolled down to 3 

the bottom? 4 

 MS. HARRINGTON:  Very shorty. 5 

BY MS. VORRO:  6 

Q What is the average wage increase for fiscal year 2014? 7 

A 3.67 percent. 8 

Q And the average dollar amount increase? 9 

A 68 cents.  10 

 MS. VORRO:  You can close this document and open 4705. 11 

BY MS. VORRO:  12 

Q This indicates that it is the fiscal year 2015 merit 13 

increases, correct? 14 

A It does. 15 

Q Do you know when this, the raises reflected on this 16 

document that we can't see just yet -- 17 

 MS. HARRINGTON:  I'm sorry, I'm attempting to get this to 18 

-- there you go. 19 

BY MS. VORRO:  20 

Q Do you know whether the rate -- when the raises reflected 21 

on this document were actually given to employees? 22 

A I don't. 23 

Q Do you have any understanding as to when a fiscal year 24 

raise would be given? 25 
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A Fiscal year raise would generally be given in the last 1 

quarter of the year, so that time frame between October and 2 

December. 3 

Q For the current fiscal year? 4 

A I get confused by the current fiscal year.  I don't know 5 

the answer to that. 6 

Q So do I.   7 

 MS. VORRO:  Can you scroll down to the bottom of this page 8 

and specifically over to the highlighted fields? 9 

 MS. HARRINGTON:  Here? 10 

 MS. VORRO:  There's no highlighted fields. 11 

 MS. HARRINGTON:  Just give me a moment.  I might be able 12 

to do something with the resolution to see more of the 13 

document.  There are several tabs on this document that weren't 14 

on the previous on. 15 

 MS. VORRO:  Can we go off the record for just a second, 16 

Your Honor? 17 

 JUDGE CARISSIMI:  Let's go off the record, sure. 18 

 (Off the record from 10:01 a.m. to 10:02 a.m.) 19 

 JUDGE CARISSIMI:  On the record. 20 

 You may proceed, counsel. 21 

 MS. VORRO:  Thank you. 22 

BY MS. VORRO:  23 

Q For fiscal year 2015, what was the average percent raise 24 

for supply drivers? 25 
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A 3.3 percent. 1 

Q And the average hourly dollar amount? 2 

A 64 cents. 3 

Q Once again, you do not know when this raise was actually 4 

given? 5 

A I do not, correct. 6 

 MS. VORRO:  And you can close it.  Your Honor, may we go 7 

off the record for just a second? 8 

 JUDGE CARISSIMI:  Let's go off the record, yes. 9 

 (Off the record from 10:03 a.m. to 10:04 a.m.) 10 

 JUDGE CARISSIMI:  On the record. 11 

 MS. VORRO:  We just did 4705, I believe, so let's go to 12 

4706. 13 

BY MS. VORRO:  14 

Q This document indicates that it is for fiscal year 2016 15 

merit increases, correct? 16 

A It does. 17 

Q Did you have any role in a decision-making about this 18 

particular wage increase? 19 

A I did not. 20 

Q Did you have any input into the individual employees and 21 

how much they would get? 22 

A I did not. 23 

Q Who made those decisions? 24 

A I'm not sure. 25 
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Q Do you know at what level of management they were made? 1 

A I'm not -- I don't know. 2 

 MS. VORRO:  I'd like to scroll down to the bottom of this 3 

document.   4 

BY MS. VORRO:  5 

Q What is the average percentage increase for fiscal year 6 

2016? 7 

A 21.7 percent. 8 

Q What is the average employee dollar amount of a raise in 9 

fiscal year 2016? 10 

A $4.18. 11 

Q Is this the raise that was just granted within the last 12 

two to three weeks? 13 

A I don't know that.  It would appear to be, but I don't 14 

know that. 15 

Q Well, part of your job is the benefits administration, is 16 

that correct? 17 

A It is. 18 

Q Does your office have any record-keeping authority with 19 

respect to wage increases for employees and what goes into 20 

their personnel file? 21 

A Pay increases are administered out of our corporate 22 

headquarters, which is in Brockton, so these would have been 23 

generated through Brockton. 24 

Q Did anyone inform you in the last two to four weeks that 25 
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employees were receiving a pay raise? 1 

A I was aware they were getting a pay raise, yes. 2 

Q Who informed you of that? 3 

A Carlos DeAndrade. 4 

 MS. VORRO:  Ms. Harrington, if you could slowly scroll up 5 

so that the witness can see the hourly increases, sort of the 6 

low and the high, that would be great.  Probably go a tiny bit 7 

faster than that. 8 

BY MS. VORRO:  9 

Q Is it fair to say that the low end of the increase is 10 

approximately $2 an hour? 11 

A It appears to be, yes. 12 

Q Is it fair to say that the high end is approximately $8 an 13 

hour? 14 

A I didn't see the $8. 15 

 MS. VORRO:  Do you mind scrolling back down? 16 

 JUDGE CARISSIMI:  Well, this is literally the document is 17 

going to show it. 18 

 MS. VORRO:  Okay.  Fine, Your Honor. 19 

 JUDGE CARISSIMI:  If it's preliminary to another question, 20 

that's fine. 21 

 MS. VORRO:  No, it's not, Your Honor.  Finally, if you 22 

could close this document and open up 4703?  Try Boston, with a 23 

capital B.  We didn't ask word protected.  That's the way the 24 

document came in. 25 
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 JUDGE CARISSIMI:  Do I need to do that when I look at it 1 

later? 2 

 MS. VORRO:  Yes, Your Honor. 3 

 JUDGE CARISSIMI:  All right.  So that's the password? 4 

 MS. VORRO:  Yes, that's the password for this document.  5 

There might be a different one for a different document. 6 

 JUDGE CARISSIMI:  Well, it'll be in the record. 7 

 MS. VORRO:  Yes. 8 

 JUDGE CARISSIMI:  Just so that I know how to do this.  9 

Okay.  10 

BY MS. VORRO:  11 

Q Do you know what this document is, Mr. Hallinan? 12 

A I don't. 13 

Q The individuals named on the document, are they all supply 14 

drivers so far?  I mean from what you can see. 15 

A On that page, appears to be. 16 

 MS. VORRO:  Do you want to scroll down, Ms. Harrington?  17 

You don't have to go too slowly.  They're all in the job code 18 

Column E.   19 

BY MS. VORRO:  20 

Q Is it fair to say they're all supply drivers? 21 

A It looks like they are, yes. 22 

Q Does this appear to be sort of a summary sheet of wage 23 

increases from -- well, it depends on the person, 2011 to 2016? 24 

A It does. 25 
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Q It seems to be a summary of all the other documents that 1 

you've just reviewed. 2 

A It appears to be, yes. 3 

 MS. VORRO:  I have no more questions about this document. 4 

 JUDGE CARISSIMI:  Are you moving to introduce it into 5 

evidence? 6 

 MS. VORRO:  I am, Your Honor. 7 

 JUDGE CARISSIMI:  Is there any objection to 31(a)? 8 

 MR. SCHWARTZ:  No objection, Your Honor. 9 

 JUDGE CARISSIMI:  31(a) is admitted. 10 

 (General Counsel's GC-31(a) received.) 11 

 JUDGE CARISSIMI:  You know I will say I guess there are 12 

certain benefits to the more modern forms of litigation.  This 13 

type of evidence in this form is certainly much easier to 14 

transport and in some degree deal with than all the paper that 15 

would have been required to display this kind of information. 16 

 MS. VORRO:  Particularly, Your Honor, because the 17 

spreadsheet, they go on forever. 18 

 JUDGE CARISSIMI:  Right, yes. 19 

 MS. VORRO:  So they're either tiny little print or you 20 

have to use Scotch tape. 21 

 JUDGE CARISSIMI:  Again, there are other issues that 22 

involve electronic discovery and other things that create some 23 

additional issues to be resolved.  But in this particular 24 

instance, I think the technology really assists in presenting 25 
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evidence in a fashion that I think is easier to deal with for 1 

everyone.  That's my comment. 2 

 MS. VORRO:  Mr. Hallinan, you can return to your chair.  3 

We'll get to another disk later, but for now -- 4 

 (Pause.) 5 

BY MS. VORRO:  6 

Q Do you remember the date that you first learned that the 7 

Union had filed a petition for representation? 8 

A I don't remember the date, no. 9 

Q Does September 28th sound about right? 10 

A Of 2015, yeah.  It would be sometime around then, yes. 11 

Q You were surprised by that, correct? 12 

A I was. 13 

Q To your knowledge, was most of management surprised about 14 

it? 15 

A I'd be speculating. 16 

Q And it was a bit of a wake-up call for the company, wasn't 17 

it? 18 

A Bit of a wake-up call?  I'm not sure what you mean. 19 

Q Well, it let the company -- put the company on notice that 20 

employees weren't very happy.  Is that fair to say? 21 

A It's really fair to say it surprised us that it happened.  22 

Surprised me that it happened anyway. 23 

 MS. VORRO:  I hope everyone has good eyes.  This one is a 24 

little bit small.  I've shown the witness -- handed the witness 25 
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what's been marked as General Counsel Exhibit 32. 1 

 (General Counsel's GC-32 identified.) 2 

BY MS. VORRO:  3 

Q Is this document at all familiar to you, Mr. Hallinan? 4 

A It's not. 5 

Q Did you participate in document production for the 6 

subpoena that was served on the company? 7 

A I did, although I didn't generate this document. 8 

Q If you look down the description and job code information 9 

about two-thirds of the way across the page, all of these 10 

individuals are supply driver helpers, correct? 11 

A It looks like they are, yes. 12 

Q And they're all classified as T, which is temporary, 13 

correct? 14 

A They are.  If I can clarify something? 15 

Q Actually, you can do that on redirect -- well, go ahead 16 

and clarify.  The Judge is going to want to hear. 17 

A Okay.  In our system, I know on some reports when the 18 

category T comes up, the options are either R for regular or T 19 

for temporary, T would refer to seasonal. 20 

Q So these are all seasonal employees? 21 

A By this category, yes. 22 

Q And if you look at the hire dates -- I'm looking for the 23 

hire dates.  Well, withdrawn.  How many of these employees were 24 

laid off? 25 
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A I don't know. 1 

Q Can you look down the reason column? 2 

A One, two, three, I'm counting.  I counted three. 3 

Q Who are those individuals? 4 

A Kerby Chery, Jason Cobbler, Elton Ribeiro. 5 

Q And those are the only three supply driver helpers on this 6 

list who were laid off, is that correct? 7 

A Per this document, yes. 8 

Q Well, the subpoena requested all temporary and seasonal 9 

employees hired since 2013, January 1 of 2013, for the Boston 10 

location.  Is that the document?  Is that what you prepared or 11 

what the company prepared in response to the subpoena? 12 

A Again, I wasn't involved in preparing this document. 13 

Q Are you aware of any other seasonal driver helpers who 14 

have been employed then hired by the company since January 1, 15 

2013, besides those on the list? 16 

A No. 17 

 MS. VORRO:  Now I am going to -- I've taken the liberty of 18 

collating the next set of exhibits for everyone's ease.   19 

 JUDGE CARISSIMI:  Are you going to move 32 now? 20 

 MS. VORRO:  Oh, yes, Your Honor.  Move to admit General 21 

Counsel's Exhibit 32. 22 

 JUDGE CARISSIMI:  Is there an objection to GC-32? 23 

 MR. SCHWARTZ:  No objection. 24 

 JUDGE CARISSIMI:  GC-32 is admitted. 25 
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 (General Counsel's GC-32 received.) 1 

BY MS. VORRO:  2 

Q What you have in front of you, Mr. Hallinan, is a series 3 

of exhibits.  I thought it was simpler to give them to you as a 4 

packet and I'm going to ask you about them one at a time.  They 5 

are exhibits GC-33 and the last one should be GC-43. 6 

 (General Counsel's GC-33 to GC-43 identified.) 7 

BY MS. VORRO:  8 

Q Is that what you have in front of you, if you unclip them 9 

if they are clipped? 10 

A Yes. 11 

Q Looking at -- discharges are fairly rare among supply 12 

drivers, is that correct? 13 

A How would you -- we don't -- I don't know how to answer 14 

that question.  It's subjective. 15 

Q Do you know how many, approximately how many supply driver 16 

terminations you have been involved with since you have been 17 

the human resources manager? 18 

A I would be speculating.  I don't know. 19 

Q Let's look at General Counsel Exhibit 33.  What is this? 20 

A It's a performance correction notice.  It's a written 21 

warning. 22 

Q If you have had a moment to look at this document, what is 23 

the written warning for in general? 24 

A It looks like an attendance violation. 25 
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Q To who was this warning issued? 1 

A Mark Curran. 2 

Q On what date? 3 

A July 24, 2012. 4 

Q Does the company have any kind of matrix, an attendance 5 

disciplinary matrix that so many tardies or so many absences 6 

generate a warning? 7 

A We do. 8 

Q Where is that kept? 9 

A We have copies in the office. 10 

Q What does it say? 11 

A I don't have it.  I don't remember what's in it. 12 

Q Is there a formula that if you have for example 10 13 

absences in a 3 month period you get a verbal warning? 14 

A There is an attendance guideline that we use as a 15 

guideline, so yes. 16 

Q When an employee reaches the guideline numbers, a 17 

supervisor would almost automatically issue a disciplinary 18 

warning? 19 

A It's not automatic, no. 20 

Q So the guideline is strictly a guideline and it's not 21 

followed strictly? 22 

A That's a fair statement, yes. 23 

Q Look at General Counsel Exhibit 34, please.   24 

 JUDGE CARISSIMI:  Are you finished with 33? 25 
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 MS. VORRO:  Yes, Your Honor.  Yes, I forget the one at a 1 

time thing. 2 

 JUDGE CARISSIMI:  Yeah, my policy is this because there 3 

can be differences of opinion on each document, an objection. 4 

 MS. VORRO:  I understand. 5 

 JUDGE CARISSIMI:  So once you're done authenticating and 6 

you think it's ready to be moved into evidence then we'll do it 7 

that way.  Right? 8 

 MS. VORRO:  Okay.   9 

BY MS. VORRO:  10 

Q Back to 33 for a second, there are no signatures on the 11 

performance correction notice, is that correct? 12 

A That is correct. 13 

Q Is it still a valid document that was kept and marked 14 

current in the personnel file? 15 

A This did come from Mark's file. 16 

Q The emails after that also concern Mr. Curran's 17 

attendance? 18 

A Yes. 19 

Q That covers a date range from January 13th of 2012 to 20 

July 24th of 2012. 21 

A Looks to be, yes. 22 

 MS. VORRO:  Move to admit GC-33. 23 

 MR. SCHWARTZ:  No objection. 24 

 JUDGE CARISSIMI:  33 is admitted. 25 
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 (General Counsel's GC-33 received.) 1 

BY MS. VORRO:  2 

Q General Counsel Exhibit 34, is this a performance 3 

correction notice, a written warning issued to Shayne Cummings? 4 

A Yes. 5 

Q On 10/8/2014.   6 

A Yes. 7 

Q And Mr. Cummings is or was a supply driver, is that 8 

correct? 9 

A That's correct. 10 

Q Is he still? 11 

A He is not. 12 

Q Do you know what happened to him? 13 

A I don't remember the terms of his termination.  I know he 14 

no longer works at the company. 15 

Q When you use the word termination, does that encompass 16 

voluntary resignations? 17 

A It does. 18 

Q what is the reason for this performance warning? 19 

A It's an attendance warning as well. 20 

 MS. VORRO:  Move to admit GC-34. 21 

 JUDGE CARISSIMI:  Any objection to 34? 22 

 MR. SCHWARTZ:  No objection. 23 

 JUDGE CARISSIMI:  34 is admitted. 24 

 (General Counsel's GC-34 received.) 25 
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 MS. VORRO:  GC-35 is a multipage document and I have -- 1 

it's a 13-page document and I have put page numbers in circles 2 

at the top of each corner. 3 

 JUDGE CARISSIMI:  Thank you. 4 

BY MS. VORRO:  5 

Q This packet concerns a single employee, Devin Allston, is 6 

that correct? 7 

A It does. 8 

Q Mr. Allston is a current employee? 9 

A He is not. 10 

Q When was he terminated? 11 

A I don't know. 12 

Q Let's just look at -- Page 1 is an email.  Is this Laura 13 

Paciulan, is that Laura Sullivan? 14 

A It is. 15 

Q This is an email to you and Laura -- Ms. Paciulan/Ms. 16 

Sullivan about Devin Allston, is that correct? 17 

A It is. 18 

Q And his attendance issues? 19 

A Yes. 20 

 MR. SCHWARTZ:  Your Honor, just in the interest of 21 

efficiency and not trying to interrupt, I'm just wondering if 22 

there's a way we can stipulate with respect to these 10 23 

exhibits. 24 

 JUDGE CARISSIMI:  I think that's a great idea.  And if you 25 
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have no objections to their admission -- 1 

 MR. SCHWARTZ:  I have no objections to the admission.  2 

They speak for themselves. 3 

 MS. VORRO:  There may be a couple that I need to ask 4 

questions about, but let's put them in the record that way. 5 

 JUDGE CARISSIMI:  Let's go ahead and take that approach.  6 

Now what I'm going to do, let's go off the record because I 7 

need to write down each number and some brief description of 8 

what -- at least the name of the individual involved, so let's 9 

go off the record while I do that. 10 

 (Off the record from 10:24 a.m. to 10:27 a.m.) 11 

 JUDGE CARISSIMI:  On the record. 12 

 In light of counsel for the Respondent's willingness to 13 

stipulate to the admissibility of these documents, I think we 14 

are now prepared to introduce GC Exhibits 35 through 43.  Is 15 

that correct, Ms. Vorro? 16 

 MS. VORRO:  Yes, Your Honor. 17 

 JUDGE CARISSIMI:  And you now move for their admission? 18 

 MS. VORRO:  Yes, Your Honor. 19 

 JUDGE CARISSIMI:  I will admit GC Exhibits 35 to 43.   20 

 (General Counsel's GC-35 to GC-43 received.) 21 

 JUDGE CARISSIMI:  There are some that we need some 22 

clarification on and you're going to question Mr. Hallinan 23 

about that now to obtain that, correct? 24 

 MS. VORRO:  Yes. 25 
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 JUDGE CARISSIMI:  Very good.  You may proceed. 1 

BY MS. VORRO:  2 

Q With respect to GC-35, Devin Allston, were you involved in 3 

any discipline of Mr. Allston? 4 

A I was. 5 

Q Do you recall what those disciplinary actions were for 6 

that you were involved with? 7 

A May I look at the document? 8 

Q Yes, please do. 9 

A There were issues with Mr. Allston regarding attendance, 10 

regarding filling out reports, delivery challenges. 11 

Q Attitude? 12 

A Attitude.  13 

Q Is it fair to say those dated back as far as 2010? 14 

A It did. 15 

Q Do you know what year he was terminated in? 16 

A I don't. 17 

Q Were you involved in the decision to terminate him? 18 

A I don't remember his termination.  I'm sorry. 19 

Q I'm going to ask you to take a look at General Counsel 37.  20 

It is an email sent from Benny Pitre to you on January 2, 2015.  21 

It refers to someone named Leon.  Do you know who this person 22 

is? 23 

A Leon Gordon. 24 

Q Leon Gordon? 25 
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A Correct. 1 

Q Moving onto General Counsel Exhibit 38 -- let me backup 2 

one second.  Is Mr. Gordon still employed? 3 

A He is not. 4 

Q Do you know why he was -- why he left? 5 

A He resigned from the company. 6 

Q Do you know when? 7 

A It would have been within the last four months. 8 

Q General Counsel 38 refers to an individual named Drew 9 

Allston, correct? 10 

A It does. 11 

Q Is that any relation to your knowledge to Devin Allston? 12 

A They were brothers -- they are brothers. 13 

Q Is Drew -- Andrew Allston still with the company? 14 

A He is. 15 

Q Now there appear to be a series of disciplinary records.  16 

Were you involved in any of the discipline of Andrew Allston? 17 

A Yes. 18 

Q What issues, performance or otherwise, were you involved 19 

in with Mr. Andrew Allston? 20 

A Issues with use of his phone, with getting customer 21 

signatures, and filling out daily paperwork. 22 

Q If you can turn to Page 3 of this exhibit, there is a line 23 

under the last bullet.  It says if a customer changes their 24 

mind, Drew has been discarding credit slips rather than sending 25 
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to customer service for correction.  What does that refer to, 1 

if you know? 2 

A So if a customer issued a request to have product picked 3 

up and then decided not to have the product picked up then the 4 

procedure would be to have the driver notify our customer 5 

service department so they cancel the credit so it doesn't 6 

still look like there is a pending pickup to be made. 7 

Q What did Mr. Andrew Allston do instead? 8 

A Per this he was discarding the credit slips. 9 

Q Would that be a violation of company policy? 10 

A It would. 11 

Q He wasn't terminated for that? 12 

A He was not. 13 

Q Now if you look at Page 4, it is an email from Eddy Murphy 14 

to you.  The subject is same-day must go.  Reads, "Another Drew 15 

issue, there is no reason why this should not be delivered 16 

every day.  They close at 1:00 a.m.  They want to grab him at 17 

same-days."  What led to this email, if you know? 18 

A By looking at the document, it looks like he was not 19 

making a delivery to a particular restaurant, a same-day 20 

delivery. 21 

Q And he decided on his own not to make the delivery? 22 

A I don't have that information in here.  I don't know if I 23 

see his response on here or not.  I don't see his reason 24 

detailed in here. 25 
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Q If you turn to Page 6, there is a written warning issued 1 

on April 19, 2011, to Mr. Andrew Allston, correct? 2 

A Yes. 3 

Q Under the bullets on Page 6, there are -- the second two 4 

items are failure to consistently get customer signatures for 5 

deliveries and failure to complete the daily pickup logs and 6 

indicating that they had been signed when they had not.  Let's 7 

look at those one at a time.  When a driver makes a delivery, 8 

what is the expectation of that driver? 9 

A At that point in time, they had a hard copy manifest and 10 

that they would get signatures on those manifests indicating 11 

delivery was completed. 12 

Q What did Mr. Andrew Allston fail to do? 13 

A Failure to consistently get customer signatures. 14 

Q Why is that an issue? 15 

A It's a proof of delivery.  If a customer challenges 16 

delivery, it gives us a document to go back and research, and 17 

verify delivery was made. 18 

Q Was that an issue that actually occurred here in this 19 

situation? 20 

A It would appear, yes. 21 

Q Is there a percentage tolerance for how often drivers are 22 

expected to get customer signatures on deliveries? 23 

A There is not.  There might be now.  There wasn't then. 24 

Q If there is now, do you know what it is? 25 
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A I don't.  It's again whole -- it's an electronic capture 1 

device now that's easier to track, but I don't know what the 2 

standards are. 3 

Q Who would know what the percentage tolerance is? 4 

A Carlos DeAndrade may, but I don't know that he would. 5 

Q The third bullet, failure to complete the daily pickup 6 

logs and indicating that they had been signed when they had 7 

not, what's a daily pickup log? 8 

A Like the one before it that's a manifest for delivery, 9 

there is also a manifest created to document pickups being 10 

made. 11 

Q When you say pickups, why -- 12 

A Returns.  13 

Q Returns to the warehouse? 14 

A Customer changes their mind, customer is getting wrong or 15 

damaged product. 16 

Q Are employees expected to -- do you still use these logs? 17 

A We don't. 18 

Q What do you use now? 19 

A Again, it's an electronic signature capture device, 20 

electronic version of the same process. 21 

Q At this time, employees were expected to fill out these 22 

logs every day -- 23 

A Correct. 24 

Q -- if they had returns? 25 
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A Correct. 1 

Q Now indicating that a log had -- that something had been 2 

signed when it had not, that's pretty serious, isn't it? 3 

A Yes. 4 

Q Falsification of records? 5 

A I don't remember the details of it, but that certainly 6 

would be serious. 7 

Q If an employee indicates that something has been signed 8 

when it has not been signed, is that not a falsification of 9 

records? 10 

A Again, I don't know the details of this one.  But were 11 

that the case, yes. 12 

Q Turning your attention to Page 9, his final written 13 

warning dated July 25, 2011, there is a -- look down to the 14 

second set of bullets, no driver log completed.  In 2011, was 15 

that log kept manually? 16 

A Yes. 17 

Q And now it's kept what, electronically? 18 

A Yes. 19 

Q What about the last bullet, driver manifest and packing 20 

list from as far back as May 2011, which would be over a year, 21 

were on the truck.  Do you recall the circumstances of this? 22 

A I don't.  But the date of that warning was July 25, 2011, 23 

so it may would have been not a year, more like a couple of 24 

months. 25 
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Q I apologize.  So what are drivers expected to do with 1 

their daily manifests? 2 

A In the past, again this all changed, they were to turn 3 

them in at the end of the day. 4 

Q What would happen -- what did -- what was the result of a 5 

driver not turning in his manifests? 6 

A We didn't have the records.  If we needed to refer back to 7 

records then we would not have them.  If we were looking for 8 

proofs of delivery, we would not have them. 9 

Q General Counsel 39 appears to involve a Rob Carter on 10 

February 12, 2010.  Is that what you have in front of you? 11 

A It is. 12 

Q Mr. Carter received a verbal correction for a customer 13 

delivery issue, correct? 14 

A This preceded my time there. 15 

Q If you could take a look at the document? 16 

A Okay.  It looks to be, yes. 17 

Q And in fact it appears that the customer complained about 18 

Mr. Carter's service, is that correct? 19 

A Yes. 20 

Q In fact, it says immediately following the delivery, the 21 

customer sent the sales representative, Rich Ahern, an email 22 

about the service he had received from the driver and it goes 23 

on to quote the email, is that correct? 24 

A It does. 25 
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Q Mr. Carter received a verbal correction for the attitude 1 

he displayed with respect to customer service, is that correct? 2 

A He received a verbal correction. 3 

Q Yes. 4 

A For a customer service issue, yes. 5 

Q General Counsel Exhibit 40.  The first page of this 6 

document is a poor copy of a damage claim form.  Can you read 7 

the employee name on this? 8 

A It's Jordan Repucchi. 9 

Q Do you know how to spell his name? 10 

A R-E-P-U-C-C-H-I. 11 

Q This was a discipline for a missing scanner, is that 12 

correct? 13 

A It is. 14 

Q The scanner was never recovered, right? 15 

A I don't believe it was. 16 

Q Turn to the third page of this document dated April 6, 17 

2015, from Ryan Clifford to you, regarding Mr. Repucchi's 18 

behavior.  Take a second and take a look at that. 19 

 JUDGE CARISSIMI:  Other than reading it, is there 20 

something that you want to ask? 21 

 MS. VORRO:  I do. 22 

BY MS. VORRO:  23 

Q Do you recall this incident? 24 

A I do. 25 
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Q What if anything did you do when you learned about it? 1 

A I spoke to Mr. Repucchi, found that he had the appearance 2 

of being under the influence of some sort of a drug, requested 3 

that he take a drug test, and he refused and walked off the 4 

job. 5 

Q For good? 6 

A Um-hum. 7 

 JUDGE CARISSIMI:  You have to answer yes or no, sir. 8 

 THE WITNESS:  I'm sorry.  Yes. 9 

 JUDGE CARISSIMI:  Thank you. 10 

BY MS. VORRO:  11 

Q How long after you received this email did you do that? 12 

A I believe it was the same day. 13 

Q The next document is General Counsel 41.  It's an email 14 

from Ryan Clifford to Dan Arone.  Who is Dan Arone? 15 

A Dan Arone was the branch manager prior to Carlos DeAndrade 16 

being branch manager. 17 

Q Do you know who Andre is? 18 

A I don't.  This preceded my time there as well. 19 

Q The next exhibit, General Counsel 42, is a three-page 20 

document regarding a driver whose name I believe appears at the 21 

bottom of the first page, John Borgosano.  Do you see that? 22 

A Yes, I do. 23 

Q You were HR director at the time of this incident, 24 

correct? 25 
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A HR manager, correct. 1 

Q I apologize, thank you.  Mr. Borgosano was accused of 2 

theft, is that correct? 3 

A Yes. 4 

Q And terminated? 5 

A Yes. 6 

Q What was he accused of stealing? 7 

A A credit card from a customer. 8 

Q And the police were involved? 9 

A They were. 10 

Q They investigated? 11 

A They did. 12 

Q So the company decided based on that investigation to 13 

terminate him? 14 

A Yes. 15 

Q The last document in this series is an email from you to 16 

Laura, now Sullivan, Laura Paciulan, and it appears to relate 17 

to an employee named Melvin.  Do you know who this employee is? 18 

A Yeah, last name is Santiago. 19 

Q Santiago.  He is no longer working for the company, 20 

correct? 21 

A That's correct. 22 

Q The reason he's no longer working for the company is 23 

because he was arrested for operating under the influence? 24 

A Yes. 25 
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Q He was a driver? 1 

A He was. 2 

Q This was kind of a no-brainer of a termination? 3 

A Yes. 4 

Q Other than the terminations that have been reflected in 5 

these documents, have you been involved in any other 6 

terminations of other supply drivers since you've been HR 7 

manager? 8 

A There's none I can think of. 9 

 MS. VORRO:  Okay.  Can we go off the record for a couple 10 

of minute? 11 

 JUDGE CARISSIMI:  Off the record, yes. 12 

 MS. VORRO:  And maybe take a break? 13 

 JUDGE CARISSIMI:  Yeah, we've been going at it for a while 14 

so we'll take a 10-minute recess. 15 

 (Recess from 10:46 a.m. to 11:00 a.m.) 16 

 JUDGE CARISSIMI:  On the record. 17 

 Ms. Vorro, you may proceed. 18 

 MS. VORRO:  Thank you, Judge. 19 

BY MS. VORRO:  20 

Q Mr. Hallinan, just to clarify, the chain of command for 21 

discipline and terminations among for supply drivers in Boston, 22 

does Mr. DeAndrade make the decisions as to who gets 23 

terminated? 24 

A He makes it with Joel Burkowsky, the head of -- the 25 
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director of human resources, yes. 1 

Q To your knowledge, does Mr. DeAndrade make a 2 

recommendation and Mr. Burkowsky basically approve it from an 3 

HR perspective? 4 

A I don't know the process. 5 

Q Do you know whether Mr. DeAndrade has supervisory 6 

authority over other employees besides supply drivers and 7 

helpers at the Boston location? 8 

A He does. 9 

Q What employees would those be, what groups of employees? 10 

A The sales team, customer service.  Beyond that I'm not 11 

sure. 12 

Q Not the warehouse? 13 

A Not the warehouse. 14 

Q Warehouse employs a lot of hourly employees, is that 15 

correct? 16 

A Yes. 17 

Q And he doesn't have any supervisory authority for any 18 

other locations, correct? 19 

A To my knowledge, no. 20 

Q Now we're going to talk about customer service for a few 21 

minutes.  Customers are the life blood of W.B. Mason, is that 22 

correct? 23 

A That is correct. 24 

Q It's important to take customer complaints very seriously. 25 
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A Yes. 1 

Q Do you typically see customer complaints when they come in 2 

-- let me withdraw that and ask a different question.  Who 3 

would a customer complain to typically about a driver's 4 

delivery performance? 5 

A I believe it would generally go to the manager involved 6 

and ultimately Carlos. 7 

Q When you say the manager involved, does that mean the 8 

goldstar? 9 

A Could be the goldstar. 10 

Q Could it be like a sales rep for that company, that 11 

customer? 12 

A It could be, yes. 13 

Q Or it could be Carlos directly? 14 

A Yes. 15 

Q Do they ever come to you directly? 16 

A It would be rare they'd turn to me directly. 17 

Q But you have knowledge of customer complaints against 18 

employees for personnel purposes, HR purposes? 19 

A I would, yes. 20 

 MS. VORRO:  I am going to give everyone a copy of General 21 

Counsel Exhibits 44 through 53. 22 

 (General Counsel's GC-44 to GC-53 identified.) 23 

BY MS. VORRO:  24 

Q Have you ever seen these before? 25 
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A I have not.  Ones that I wrote, I've not seen them I guess 1 

since I wrote them. 2 

Q Some of them have your name on them, correct? 3 

A They do. 4 

Q The first document, General Counsel Exhibit 44, names an 5 

employee named Eli.  Do you know who this was? 6 

A I do. 7 

Q Who was it? 8 

A His last name is Paul. 9 

Q Who is Eli Paul? 10 

A He's a supply driver. 11 

Q Still employed? 12 

A He is. 13 

Q How did you receive knowledge of complaints, customer 14 

complaints about Mr. Paul? 15 

A I should mention this was in my former role as 16 

distribution manager.  So it appears, I don't remember the 17 

details, that it would have come from the goldstar, Eric 18 

Porter, to me. 19 

Q What do you recall about -- do you recall anything about 20 

the details of these customer complaints or this customer 21 

complaint? 22 

A I don't. 23 

Q Mr. DeAndrade was not happy it appears in this email about 24 

Mr. Paul's performance with the customer involved here, is that 25 
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correct? 1 

A I don't know where you're reading.  Like I say, I don't 2 

recall the details. 3 

Q The second email down, from Carlos DeAndrade to you and 4 

Mr. Clifford on January 17, 2013. 5 

A Okay.  6 

Q It says, "Need to address this.  I have spent a year 7 

getting this account back and Eli Paul did not get a good 8 

review."  Do you recall Mr. DeAndrade sending that? 9 

A I don't recall it, but I see what you read. 10 

Q The third page of this is an email from you it looks like 11 

by the date in your former capacity as distribution manager to 12 

Laura Paciulan concerning Eli Paul.  Take a minute to look at 13 

that.  Let me know when you're done. 14 

A Okay.  15 

Q Do you recall this incident? 16 

A I do. 17 

Q You said to Ms. Paciulan, now Ms. Sullivan, "Eli flipped 18 

out this morning on the dock."  Do you recall what happened on 19 

the dock, what you meant by flipped out? 20 

A He was upset about the truck that he was being asked to 21 

use and had complained.  He was very vocal about the fact that 22 

he wasn't getting to use the truck that he normally would get 23 

to use. 24 

Q Was his complaint just a verbal complaint about it?  You 25 
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used the words tirade and slammed through, broke. 1 

A Yeah.  I'm recalling he slammed the door in the truck.  A 2 

mirror fell off the door.  And then as it fell, it broke. 3 

Q The next document, which is General Counsel Exhibit 45 -- 4 

 JUDGE CARISSIMI:  Are you going to introduce 44? 5 

 MS. VORRO:  Thank you, Judge.  Oh, excuse me, can we go 6 

off the record for a second?  Maybe we can get a stipulation on 7 

this as well. 8 

 JUDGE CARISSIMI:  Yeah, let's go off the record. 9 

 (Off the record from 11:08 a.m. to 11:10 a.m.) 10 

 JUDGE CARISSIMI:  Back on the record. 11 

 Counsel for the Respondent has had an opportunity to 12 

review General Counsel Exhibits 44 to 53.  Mr. Schwartz, am I 13 

correct that you have no objection to the admission of those 14 

exhibits? 15 

 MR. SCHWARTZ:  You are correct, Your Honor. 16 

 JUDGE CARISSIMI:  They are admitted.  GC Exhibits 44 17 

through 53 are admitted. 18 

 (General Counsel's GC-44 to GC-53 received.) 19 

 MS. VORRO:  Thank you, Judge. 20 

BY MS. VORRO:  21 

Q I need to ask you one more question about General 22 

Counsel 44 before we move to the next one.  The bottom email on 23 

the first page is from Carol Wallbank, who is identified on the 24 

next page, and it's to Tom Genatossio.  Who is Tom Genatossio? 25 
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A I don't know.  Sorry. 1 

Q General Counsel Exhibit 45, if you would take a look at 2 

that?  It refers to -- right at the top of the document, it 3 

refers to an individual named Matt. 4 

A Yes. 5 

Q Do you know who this is? 6 

A Yes, this is Matt Cadoff. 7 

Q Can you spell his last name? 8 

A C-A-D-O-F-F, I believe. 9 

Q Is Matt Cadoff still working for the company? 10 

A He's not working in Boston.  He was transferred to 11 

Portland, Maine, and I don't know if he's still working there 12 

or not. 13 

Q If you look at the very bottom of the first page of this 14 

exhibit, it's from Greg MacLellan, on October 9th of 2012, to 15 

Tim Greeley.  Do you know who those individuals are? 16 

A I don't know Greg MacLellan.  Tim Greeley is one of the 17 

customer service managers. 18 

Q Below that there is an email from Bruno Rodriguez to Norm 19 

Piche and Greg MacLellan.  Do you know who Bruno Rodriguez is? 20 

A I'm assuming it's a customer. 21 

Q And Norm Piche? 22 

A Norm Piche is a sales rep in Boston. 23 

Q Moving onto General Counsel 46, this is from a week ago.  24 

The subject line says it is a customer complaint regarding 25 
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Route 324.  Do you know who drives Route 324? 1 

A I don't anymore. 2 

Q Well, this is a week ago. 3 

A I don't keep track of the drivers and which routes they're 4 

on.  Again, in my old job I did. 5 

Q Okay.  Is there any document that you're aware of that 6 

might show who is the driver on Route 324? 7 

A There would be a record who was assigned to the truck that 8 

day, but I don't see anything here. 9 

Q Does 324 refer to a route or a truck? 10 

A Route. 11 

Q In the past, since June 9, 2016, have you disciplined or 12 

fired anyone for customer complaints? 13 

A No. 14 

Q General Counsel Exhibit 47 is an email from Carlos 15 

DeAndrade dated June 9, 2016.  It indicates in the top third of 16 

the page, I don't know if you can see the line, it says, 17 

"Jessica said it was the driver Mikins."  Do you see that? 18 

A I do. 19 

Q Do you know who this is referring to? 20 

A I may mispronounce his first name, but we do have a driver 21 

I think it's Elton Mikins. 22 

Q If you go down the page to the email that says begin 23 

forwarded message, Jessica Ganguay? 24 

A Yeah. 25 
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Q Do you know who she is? 1 

A I don't. 2 

Q Do you know who Stan Johnson is? 3 

A I don't. 4 

Q You maintain all of the personnel records in your 5 

department for all Boston based W.B. Mason employees? 6 

A Yes. 7 

Q Including managers and supervisors? 8 

A Yeah, um-hum. 9 

Q General Counsel Exhibit 48 is an email.  The top part of 10 

this is an email dated June 9th, Carlos DeAndrade to Laura 11 

Sullivan, and if you look through it, tell me if this -- if you 12 

know who this complaint, customer complaint refers to? 13 

A I don't. 14 

Q But you have not been involved in any discipline or 15 

discharge or a driver, supply driver for customer service 16 

reasons since June 9, 2016? 17 

A That's correct, I have not. 18 

Q What about since -- have you been involved in any 19 

discipline of a driver -- withdrawn.  Who is Janet Goodwin, if 20 

you know? 21 

A I don't know Janet Goodwin. 22 

Q Do you know who Scott O'Donnell is? 23 

A Yeah, Scott's a sales rep. 24 

 JUDGE CARISSIMI:  Again, I'm going to remind you to keep 25 
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your voice up a little bit.  It dropped off on those last two 1 

answers. 2 

BY MS. VORRO:  3 

Q General Counsel Exhibit 49 refers to there are some 4 

handwritten notes on this document.  Did you make these 5 

notations? 6 

A No. 7 

Q Do you know who did? 8 

A I don't. 9 

Q Did you participate in providing this document under the 10 

subpoena request? 11 

A I did not. 12 

Q Do you know who the "Matt" is, the individual named Matt 13 

referred to in this email -- I mean in the handwritten 14 

notations? 15 

A I don't. 16 

 JUDGE CARISSIMI:  Absent any other evidence, I'm not going 17 

to give any considerations to handwriting because the witness 18 

isn't familiar with it. 19 

BY MS. VORRO:  20 

Q Are you at all familiar with the circumstances giving rise 21 

to this email that was sent to you from Heather Smith? 22 

A Yes.  It references Drew, also, or Andrew Allston.  I 23 

believe this is some of the source material that resulted in 24 

the warnings that we reviewed earlier for Drew Allston. 25 
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Q So, I'm sorry, this refers to Andrew Allston but it does 1 

not mention him, is that correct? 2 

A I know from the route that it's -- or from the customer 3 

that it's Andrew Allston. 4 

Q So the subject of this customer complaint was Andrew 5 

Allston? 6 

A Yes. 7 

Q And Andrew Allston still works for your company? 8 

A He does.  He's the one we gave the warning to we reviewed 9 

earlier. 10 

Q Mr. Hallinan, what if anything did you do after you got 11 

this email from Heather Smith, if you remember? 12 

A I don't remember the details. 13 

Q Who is Heather Smith? 14 

A Sales rep. 15 

Q General Counsel Exhibit 50 is an email from Debbie Inglesi 16 

to Tim Greeley.  Do you know who Debbie Inglesi is? 17 

A She's a sales rep. 18 

Q Do you know who Tim Greeley is? 19 

A Customer service manager. 20 

Q Do you know who the driver is that is referred to in this 21 

email at the bottom of the page? 22 

A Again, this would have preceded me.  I don't know. 23 

Q General Counsel Exhibit 51 is a two-page, handwritten 24 

document.  Do you know who prepared this document? 25 
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A That's my handwriting. 1 

Q What is this? 2 

A My recollection is that there was a delivery made by a 3 

driver, Darrell Acker, and the customer had reported a laptop, 4 

a personal laptop was missing.  And that was notes regarding 5 

that situation. 6 

Q How did you learn about this incident with the laptop? 7 

A I don't remember who called and notified me. 8 

Q You interviewed Mr. Acker? 9 

A I did. 10 

Q And these are your notes of that interview? 11 

A It is. 12 

Q One of the notations -- do you know who Dennis Coyle is? 13 

A I don't. 14 

Q Do you see two-thirds of the way down the page where you 15 

write, "Dennis Coyle called today and said they don't want him 16 

delivering there anymore." 17 

A I do see that. 18 

Q And you wrote that? 19 

A I did. 20 

Q Who were they referring to when they said they didn't want 21 

him there anymore, delivering there? 22 

A Darrell Acker, the driver. 23 

Q What if anything did you do about the situation? 24 

A Darrell did not deliver to that customer anymore. 25 
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Q Did he get fired? 1 

A He did not. 2 

Q General Counsel Exhibit 52, email from you to Debbie 3 

Inglesi regarding Rob Coppola.  Do you recall the issue or 4 

incident that gave rise to these communications?  You can take 5 

a minute to read through. 6 

A I do recall it. 7 

Q I'm sorry? 8 

A Yes, I do recall it. 9 

Q what had occurred with Mr. Coppola that led to these 10 

emails? 11 

A As referenced in the bottom half of the document, it says 12 

a customer of Children's Hospital complained with the issues 13 

noted there.  That he comes at times she's not there, doesn't 14 

get a signature, the boxes are left behind. 15 

Q Mr. Coppola was not discharged for this incident, correct? 16 

A That's correct. 17 

Q Has he since been discharged? 18 

A He has. 19 

Q For cause? 20 

A He walked off the job. 21 

Q Do you know when? 22 

A It would have been in the last four months. 23 

Q When you say he walked off the job, do you recall was that 24 

a no call/no show or something else? 25 
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A My recollection is he delivered for half the day, came 1 

back, and then left that same day. 2 

Q Did he indicate why he was leaving? 3 

A He didn't to me. 4 

Q The last document in this series is General Counsel 53 and 5 

it relates to what employee, if you know? 6 

A I don't see me referenced anywhere.  I don't know. 7 

Q Do you know who Marco Becerra is? 8 

A I do. 9 

Q Do you recall if Marco Becerra was terminated? 10 

A He was. 11 

Q Were you involved in that termination? 12 

A I was aware of it. 13 

Q Did you meet with him for the termination? 14 

A I was a witness at conversations. 15 

Q Was he terminated for the incident described in these 16 

emails? 17 

A I know he was terminated for customer service issues.  I 18 

don't know if it was solely the information contained here. 19 

Q Do you know why Mr. Becerra was terminated? 20 

A Yes.  He was trying to direct the customer how to place 21 

orders. 22 

Q Is it fair to say that the customer in the large print at 23 

the bottom of Page 1 and top of Page 2 sent an email about that 24 

incident? 25 
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A It would appear so, yes. 1 

Q And then on the basis of this, Mr. Becerra was fired? 2 

A Again, I don't know if there were other things involved as 3 

well but that was certainly part of it. 4 

Q You sat in on the interview of Mr. Becerra? 5 

A I did. 6 

Q Did you interview any other parties? 7 

A I did not. 8 

Q Who made the decision to terminate him? 9 

A Again, it would have been a joint decision with Carlos and 10 

Joel Burkowsky. 11 

 JUDGE CARISSIMI:  Mr. Hallinan, I'm not sure if I quite 12 

understand.  This is GC-53.  Does this refer to Mr. Becerra, 13 

the emails? 14 

 THE WITNESS:  I believe it does.  Again, it doesn't 15 

reference him in here, but that was some of the circumstances I 16 

know he was involved in.  But without referencing him, I can't 17 

say definitively. 18 

 JUDGE CARISSIMI:  Thank you. 19 

BY MS. VORRO:  20 

Q Just to clarify, when you say you were involved in -- or 21 

you're not involved in decisions to terminate -- 22 

A Right. 23 

Q Are you involved in the actual delivery of the termination 24 

of employees? 25 



327  

BURKE COURT REPORTING, LLC 

1044 Route 23 North, Suite 206 

Wayne, New Jersey  07470 

(973) 692-0660 

A Yeah, I can be, yes. 1 

Q Are you typically? 2 

A Yes. 3 

Q Were you present when Marco Becerra was terminated? 4 

A Yes. 5 

Q Were you present when Sean Brennan was terminated? 6 

A Yes. 7 

Q Were you present when Oscar Castro was terminated? 8 

A Yes. 9 

Q Were you present when Kerby Chery was terminated? 10 

A I believe so. 11 

Q Were you present when Elton Ribeiro was terminated? 12 

A I believe so. 13 

Q And were you present when Jason Cobbler was terminated? 14 

A I believe so. 15 

Q Were you involved in the decisions to terminate the 16 

employment of any of those individuals? 17 

A With the three seasonal employees you mentioned it was a 18 

timing issue so I wasn't involved in that.  With the others, 19 

again, I had input in documentation but not involved in the 20 

decision of the first three you mentioned. 21 

Q When you say the three seasonal employees, you are 22 

referring, are you not, to Elton Ribeiro, Jason Cobbler, and 23 

Kerby Chery? 24 

A Yes. 25 
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Q Who made the decision, if you know, to terminate Oscar 1 

Castro? 2 

A As I mentioned, it would be a combination of Carlos 3 

DeAndrade and Joel Burkowsky. 4 

Q And no one else to your knowledge? 5 

A No one else to my knowledge. 6 

Q What about Sean Brennan, same individuals? 7 

A Same, yeah, Carlos DeAndrade and Joel Burkowsky. 8 

Q Can you -- we can take them one at a time if you want, Mr. 9 

Brennan, Mr. Castro, and Mr. Becerra, can you describe exactly 10 

what your role was in those terminations? 11 

A My role was to be a witness to conversations and document 12 

those conversations. 13 

Q Is that what you normally do when there is a termination? 14 

A Yes. 15 

Q Is that all you normally do when there is a termination? 16 

A Again, research beforehand and input at the point of 17 

termination, yes. 18 

Q Now does Joel Burkowsky typically, is he typically 19 

involved in termination decisions for supply drivers at South 20 

Boston? 21 

A Yes. 22 

Q All of them? 23 

A Yes. 24 

Q Is that the company protocol? 25 
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A I don't know about the company protocol.  I know it's what 1 

happens in Boston. 2 

Q I want to show you what's already in evidence as Joint 3 

Exhibit Number 2.   4 

 JUDGE CARISSIMI:  Counsel for Respondent, do you have it 5 

available? 6 

 MR. SCHWARTZ:  Yes, I do. 7 

 JUDGE CARISSIMI:  Okay.  8 

BY MS. VORRO:  9 

Q I've just handed you, Mr. Hallinan, the employee handbook 10 

for W.B. Mason.  Is that a companywide handbook? 11 

A It is. 12 

Q It applies to all employees in Boston? 13 

A It does. 14 

Q Including the supply drivers and supply driver helpers? 15 

A Yes. 16 

Q Did you have any role in creating or amending this 17 

handbook? 18 

A I didn't. 19 

Q The handbook includes an anti-violence policy, correct? 20 

A An anti-violence, I'd have to look. 21 

Q I'll draw your attention to -- well, the pages aren't 22 

numbered but it is Section 2-3. 23 

 JUDGE CARISSIMI:  All right, there's section numbers in 24 

here. 25 
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 MS. VORRO:  Yes.  And Your Honor, at least as far as 1 

General Counsel is concerned, this is probably the only 2 

handbook provision we are going to refer to. 3 

 JUDGE CARISSIMI:  I'm not going to make you number it 4 

then.  But if anybody uses this, point me specifically to the 5 

section number and I'll find it that way.  What was that 6 

section you referred to before? 7 

 MS. VORRO:  2-3. 8 

BY MS. VORRO:  9 

Q So the handbook contains an anti-violence policy? 10 

A It does. 11 

Q It's a pretty important thing to have, isn't it? 12 

A Yes. 13 

Q You need to protect the employees and the company, is that 14 

correct? 15 

A Yes, it is correct. 16 

Q The company expects managers and supervisors to step in 17 

whenever they see a problem escalating with violence or 18 

threats? 19 

A They do, yes. 20 

Q And the company also expects other employees to step in, 21 

correct? 22 

A They certainly expect the managers to be the ones dealing 23 

with it.  Other employees should certainly report it. 24 

Q Should they report it or must they report it? 25 
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A We would like to make that definitive, but they need to 1 

report these things. 2 

Q And they need to report them immediately, is that correct? 3 

A Yes. 4 

Q Do you know if they don't report it, the company might 5 

face some exposure liability, is that correct? 6 

A It is correct. 7 

Q So the supervisors, managers, and even employees are kind 8 

of the eyes and ears for the company to make sure that violence 9 

does not occur in the workplace, is that fair? 10 

A Yes. 11 

Q Now to your knowledge has anyone ever been fired or 12 

disciplined for not reporting an incident of violence? 13 

A I can't recall. 14 

Q And calling your attention to an incident involving Oscar 15 

Castro, in September of 2015, no employees were terminated or 16 

disciplined for failing to report that incident with Mr. 17 

Castro, is that correct? 18 

A That's correct. 19 

Q Did you participate in investigating the situation 20 

involving Oscar Castro? 21 

A I did. 22 

Q What was your role in the investigation? 23 

A I participated.  I interviewed witnesses. 24 

Q Do you remember who you interviewed? 25 
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A I interviewed Brian Cooper.  I interviewed Mario 1 

Castanheira.  I was involved in the interview with Oscar, Oscar 2 

Castro. 3 

Q Anyone else? 4 

A No one else I can recall. 5 

Q There were other employees who witnessed the incident, 6 

were there not? 7 

A There were other employees on the bus, yes. 8 

Q Including John Edwards? 9 

A I believe so, yes. 10 

Q And you didn't interview those other employees? 11 

A I don't recall. 12 

Q Did Mike Penn, was he consulted about any of the 13 

terminations of Sean Brennan, Oscar Castro, Marco Becerra? 14 

A Not to my knowledge. 15 

Q I'm going to give you some names of individuals -- well, 16 

do you recall the company bringing in some goldstars or other 17 

supervisors and managers from other locations to help out with 18 

the distribution part of the business in October 2015? 19 

A I do. 20 

Q Do you recall -- I'm not going to ask you to recall the 21 

names.  There was a lot of work to be done, is that correct? 22 

A There's always a lot of work to be done. 23 

Q Specifically, at that time, the company wouldn't bring in 24 

people from other locations if there wasn't a lot of work to be 25 
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done. 1 

A There's always a lot of work to be done, so -- 2 

Q I'm going to give you some names and I'm going to ask you 3 

to tell me who that person is, if you know, and where he is 4 

based. 5 

A Okay.  6 

Q Jeffrey DePaul. 7 

A He is vice president of sales.  I don't know where he's 8 

based.  He's all over the region, so I don't know. 9 

Q Robert Federici? 10 

A Bob Federici is a goldstar I believe from Albany. 11 

Q Joshua Garvey? 12 

A Joshua Garvey is another goldstar.  I don't know where 13 

he's from. 14 

Q But not from Boston? 15 

A Not from Boston. 16 

Q John Velez? 17 

A John Velez is a goldstar that was involved in facility 18 

setup around the country. 19 

Q He's not based in Boston? 20 

A Not based in Boston, correct. 21 

Q Victor Jordan? 22 

A I don't know who Victor Jordan is. 23 

Q Juan Pichardo? 24 

A I don't know who that is, either. 25 



334  

BURKE COURT REPORTING, LLC 

1044 Route 23 North, Suite 206 

Wayne, New Jersey  07470 

(973) 692-0660 

Q They're not based in Boston? 1 

A I don't know who they are, but I don't recall their -- I 2 

don't recognize their names. 3 

Q Steve LaRosa? 4 

A Steve LaRosa is out of Connecticut, I believe, a goldstar 5 

not based in Boston. 6 

Q Dave Brownstein? 7 

A Dave Brownstein, I don't know where he's out of, but a 8 

goldstar not based in Boston. 9 

Q And a guy named Frank from Rhode Island, do you know who 10 

that is? 11 

A Frank.  I do. 12 

Q What's his last name? 13 

A Frank Hames.  And he is from Rhode Island, not based in 14 

Boston. 15 

Q Rick Lynch? 16 

A Rick Lynch is a safety manager based in Brockton. 17 

Q Do you recall those individuals, the ones you know anyway, 18 

being at the facility in early October 2015? 19 

A I do recall.  I don't remember Rick Lynch being there, but 20 

I do recall the others. 21 

 MS. VORRO:  Can we go off the record for a second?  More 22 

technology, Judge. 23 

 JUDGE CARISSIMI:  Off the record. 24 

 (Off the record from 11:37 a.m. to 11:44 a.m.) 25 
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 JUDGE CARISSIMI:  On the record. 1 

 Ms. Vorro, you may continue. 2 

 MS. VORRO:  Thank you.  Ms. Harrington has a disk that is 3 

marked for identification as General Counsel Exhibit 54.  All 4 

the parties also have a copy of this disk.  On the surface of 5 

the disk, it indicates what files are in there and those files 6 

reflect the numbers that the Employer gave to each file in its 7 

response to the General Counsel's subpoena. 8 

 (General Counsel's GC-54 identified.) 9 

 MS. VORRO:  I have also given the witness, General Counsel 10 

Exhibit 55.  And I will try to be clear.  I want to work with 11 

both documents. 12 

 JUDGE CARISSIMI:  Okay.  13 

 (General Counsel's GC-55 identified.) 14 

 MS. VORRO:  Can we go off the record for a second? 15 

 JUDGE CARISSIMI:  Off the record. 16 

 (Off the record from 11:45 a.m. to 11:45 a.m.) 17 

 JUDGE CARISSIMI:  On the record. 18 

 MS. VORRO:  Ms. Harrington, if you would open up the File 19 

Number 3886, please, which also is marked Number 7.  I would 20 

like you, Ms. Harrington, to sort this document first by 21 

location and second by job title.  That's it. 22 

BY MS. VORRO:  23 

Q Now what we have, Mr. Hallinan, what you have in front of 24 

you is a document that is sorted -- I'm looking for the 25 
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location. 1 

 MS. VORRO:  Can you scroll back through it?  Okay.  So I 2 

want you to scroll down, start with Line 10, which is Boston 3 

now in the sorted document.  And scroll down to Line 25, which 4 

is the first -- thank you, the first supply driver on this list 5 

is Marco Becerra.  It says Marco Becerra Pozo.   6 

BY MS. VORRO:  7 

Q There are five Boston supply drivers on this list.  Is 8 

that accurate, Mr. Hallinan? 9 

A I only see three. 10 

Q I'm sorry, supply picker, okay.  Did you have any role in 11 

preparing this file in response to the subpoena? 12 

A I did not. 13 

Q Do you know what this is? 14 

A We're looking at this one or this one? 15 

Q Sorry, the one on the screen. 16 

A I could interpret it.  I don't know.  It looks like, I 17 

don't know the date range, but all terminations in the company 18 

in some date range. 19 

Q This includes other locations besides Boston? 20 

A It does. 21 

Q And other classifications besides supply drivers. 22 

A Yes. 23 

Q Right now we are highlighting and looking at the Boston 24 

supply drivers, is that correct? 25 
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A Yes. 1 

Q According to this document, the Boston supply drivers who 2 

have been terminated are who? 3 

A According to this list, Marco Becerra, Sean Brennan, 4 

Jordon Repucchi. 5 

 MS. VORRO:  Can you scroll over to the far right and keep 6 

us on those lines? 7 

BY MS. VORRO:  8 

Q I want you to look at the very last column.   9 

A Okay.  10 

Q You don't have any role in entering this information or 11 

classifying a reason for termination? 12 

A I could.  I could be the one to key in the documentation. 13 

Q So all of these individuals were purportedly terminated 14 

for violation of rules, is that correct? 15 

A Yes, per the document. 16 

 MS. VORRO:  All the way -- I'm sorry, Mary, if you could 17 

scroll down just so that the witness, I don't want to mislead 18 

the witness.  You can go faster. 19 

BY MS. VORRO:  20 

Q It says violation of rules for every single employee on 21 

this list, correct? 22 

A It does. 23 

Q Now I want you to look if you will at General Counsel 24 

Exhibit 55, which is a paper document.  You have it in front of 25 
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you.  It's a similar document, isn't it? 1 

A It looks like it doesn't isolate the termination reason 2 

for one, but yes. 3 

 MS. VORRO:  I want to note for the record that at the top 4 

of this document it says Exhibit T.  Your Honor, please ignore 5 

that.  It's from the investigation and is a company-provided 6 

document. 7 

 JUDGE CARISSIMI:  I will do that.  I won't give any 8 

consideration to that. 9 

BY MS. VORRO:  10 

Q This list also is terminated employees, is that correct? 11 

A Yes. 12 

Q It includes employees terminated in Boston? 13 

A It does. 14 

Q Supply drivers as well as other classifications? 15 

A Yes. 16 

Q What's the primary difference, other than individual 17 

names, what's the primary difference between this document and 18 

the other document? 19 

 MR. SCHWARTZ:  Objection. 20 

 MS. VORRO:  Withdrawn. 21 

 JUDGE CARISSIMI:  Withdrawn, okay. 22 

BY MS. VORRO:  23 

Q This document indicates a specific termination reason, is 24 

that correct? 25 
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A Yes. 1 

Q And some of the terminations are actually voluntary 2 

resignations? 3 

A Yes. 4 

Q Some are firings, discharges, is that correct? 5 

A I don't see that category, firings or discharges. 6 

Q Well, some are terminations for cause? 7 

A Yes. 8 

Q Some are that the individual returned to school? 9 

A Yes. 10 

Q And other forms of -- other reasons, various reasons for 11 

the separation. 12 

A Yes. 13 

Q The company classifies them all as termination. 14 

A Yes. 15 

Q It's fair to say that nowhere on this document does it say 16 

violation of rules? 17 

A It does. 18 

Q It does in one or two places, correct? 19 

A I haven't looked at the whole document.  It says on 20 

Page 1. 21 

 MS. VORRO:  Withdrawn, stupid question.  I move to admit 22 

General Counsel 55 and 54 -- one at a time, 54. 23 

 JUDGE CARISSIMI:  Is there any objection to 54? 24 

 MR. SCHWARTZ:  No objection, Your Honor. 25 
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 MS. VORRO:  And 55. 1 

 JUDGE CARISSIMI:  54 is admitted. 2 

 (General Counsel's GC-54 received.) 3 

 JUDGE CARISSIMI:  Is there any objection to 55? 4 

 MR. SCHWARTZ:  No objection. 5 

 JUDGE CARISSIMI:  55 is also admitted. 6 

 (General Counsel's GC-55 received.) 7 

 MS. VORRO:  Mr. Hallinan, you may return to your seat.  If 8 

you will return that to its original format, Ms. Harrington, so 9 

that it's no longer sorted. 10 

 JUDGE CARISSIMI:  Am I correct that for one to review that 11 

document and see the same information that's on the screen, you 12 

have to follow the prompts that you gave Ms. Harrington, is 13 

that correct? 14 

 MS. VORRO:  Yes, if you want to see them organized that 15 

way.  You can find all the information on there.  But if you 16 

want to see it easily, doing that sort is the easiest way. 17 

 JUDGE CARISSIMI:  Okay, thank you. 18 

 MS. VORRO:  We're on the record, right? 19 

 JUDGE CARISSIMI:  We are on the record. 20 

 MS. VORRO:  I'm giving everyone a copy of General Counsel 21 

Exhibits 56 and 57. 22 

 (General Counsel's GC-56 and GC-57 identified.) 23 

BY MS. VORRO:  24 

Q Do you recognize these documents, Mr. Hallinan? 25 
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A I do. 1 

Q What are they? 2 

A They are employee performance reviews. 3 

Q They're dated -- both dated 2012, is that correct? 4 

A They are. 5 

Q One is for Robert Coppola, that's General Counsel 57, and 6 

General Counsel 56 is John Edwards, is that correct? 7 

A That's correct. 8 

Q Is this the form that the company still uses to conduct 9 

employee performance evaluations? 10 

A There would be slight modifications to it, but in general 11 

yes. 12 

 MS. VORRO:  Move to admit General Counsel 56 and 57. 13 

 MR. SCHWARTZ:  Just one minute, Your Honor? 14 

 JUDGE CARISSIMI:  Certainly.  Tell me when you're ready, 15 

Mr. Schwartz. 16 

 (Pause.) 17 

 MR. SCHWARTZ:  No objection. 18 

 JUDGE CARISSIMI:  General Counsel 56 and 57 are admitted. 19 

 (General Counsel's GC-56 and GC-57 received.) 20 

 MS. VORRO:  Thank you, Your Honor. 21 

 MR. SCHWARTZ:  Actually, I'm sorry, may I ask one question 22 

about the document before -- 23 

 JUDGE CARISSIMI:  You may. 24 

 MS. RAYMAN-READ:  Which one? 25 
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 MR. SCHWARTZ: Exhibit 57. 1 

VOIR DIRE EXAMINATION 2 

BY MR. SCHWARTZ:  3 

Q It's the last page, Mr. Hallinan, of Exhibit 57, Page 6 4 

of 6.  There's handwriting under employee's future career 5 

interest.  I would just ask if you know whose handwriting that 6 

is. 7 

A That looks to be my handwriting. 8 

Q Okay, thank you. 9 

 MR. SCHWARTZ:  No objection. 10 

CONTINUED DIRECT EXAMINATION 11 

BY MS. VORRO:  12 

Q What led you to write those comments on Mr. Coppola's -- 13 

no -- yes, Mr. Coppola's performance review? 14 

A My recollection is at the point in time this is written 15 

up, Mr. Coppola was not a driver.  He was an inside delivery 16 

person at Children's Hospital.  In order to proceed to becoming 17 

a driver, he would need a DOT card and other aspirations, 18 

warehouse or a driver lead. 19 

Q So he expressed as early as 2012 that he wanted to become 20 

a lead. 21 

A It would appear, yes. 22 

Q Would that be a goldstar? 23 

A The driver lead would be a goldstar.  The warehouse would 24 

not be. 25 
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Q Did you meet with Mr. Coppola regarding this performance 1 

evaluation? 2 

A I don't remember.  But the fact that I wrote this note on 3 

there would indicate I must have. 4 

Q In 2012, was that your practice as distribution manager? 5 

A Yes. 6 

Q To conduct or participate in conducting employee 7 

performance reviews? 8 

A Yes. 9 

Q Now on the first page of that -- I want to make sure that 10 

I understood your testimony.  It indicates that his job was a 11 

supply driver on the first page of that. 12 

A Correct. 13 

Q Did you testify a moment ago that he was not a driver at 14 

the time? 15 

A He did inside delivery.  He did desktop delivery.  He 16 

wasn't driving a truck. 17 

Q Some supply drivers don't drive trucks? 18 

A There are some inside delivery people, yes. 19 

Q What does an inside delivery person do? 20 

A So like with Children's Hospital, product -- by the 21 

magnitude of the account, product is dropped off at that 22 

location and the person does delivery inside the facility, but 23 

they don't transport the product there. 24 

Q But you still classify them as a driver. 25 
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A We do. 1 

 JUDGE CARISSIMI:  What kind of equipment, if any, does an 2 

inside supply person use? 3 

 THE WITNESS:  Hand trucks, manual pallet jacks. 4 

 JUDGE CARISSIMI:  No forklifts? 5 

 THE WITNESS:  No. 6 

 JUDGE CARISSIMI:  Thank you. 7 

BY MS. VORRO:  8 

Q On General Counsel Exhibit 56, if you could also turn to 9 

the last page, Page 6 of 6, do you recognize whose handwriting 10 

it is in the employee's future career interest? 11 

A That would be mine as well. 12 

Q Did you meet with Mr. Edwards on this performance 13 

evaluation? 14 

A As with Mr. Coppola, I don't remember but -- I don't 15 

remember. 16 

Q Do you remember Mr. Edwards telling you at this time or 17 

any other time that he wanted to become a goldstar supervisor? 18 

A Yes. 19 

 MS. VORRO:  These are in already, Your Honor, right? 20 

 JUDGE CARISSIMI:  They are admitted, correct. 21 

 MS. VORRO:  I may have one or two more.  May I have a few 22 

minutes off the record, Your Honor? 23 

 JUDGE CARISSIMI:  Yes, let's go off the record. 24 

 (Off the record from 12:00 p.m. to 12:03 p.m.) 25 



345  

BURKE COURT REPORTING, LLC 

1044 Route 23 North, Suite 206 

Wayne, New Jersey  07470 

(973) 692-0660 

 JUDGE CARISSIMI:  You may proceed. 1 

BY MS. VORRO:  2 

Q Mr. Hallinan, do you have any role in advertising for 3 

supply drivers or helpers? 4 

A Currently, I do not.  A year ago, I did. 5 

Q What was your role with respect to advertising throughout? 6 

A I'd post as on Monster and on Craigslist. 7 

Q What about internally within the facility, itself? 8 

A Generally we would not post inside. 9 

Q Do you ever post inside for -- 10 

A We don't or I can't think of a time we do.  It's rare that 11 

we do. 12 

Q You don't recall as you sit here today ever posting 13 

looking for supply drivers, putting up postings in the driver 14 

break room? 15 

A I don't.  I know at one point we put up postings for 16 

people that might be interested in getting their CDL license. 17 

Q But not for people who might have a friend or family 18 

member who was looking for work, you don't recall that going up 19 

in the break room? 20 

A I can be corrected.  There were general postings looking 21 

for people who wanted to work for the company.  I don't recall 22 

specifically a supply driver. 23 

Q The company is always looking for supply drivers, is that 24 

fair to say? 25 
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A We're always looking for good people in virtually every 1 

position. 2 

Q Your ads on Craigslist and monster run very frequently? 3 

A They do. 4 

 MS. VORRO:  I'm going to give everyone a copy of collated 5 

exhibits, General Counsel's 58 through 65. 6 

 (General Counsel's GC-58 to GC-65 identified.) 7 

 MS. VORRO:  I do have some questions about some -- very 8 

few questions about these documents, but I wonder if it's worth 9 

taking a minute and seeing if we can stipulate to their 10 

authenticity? 11 

 JUDGE CARISSIMI:  Let's do that.  Let's go off the record 12 

and get counsel for Respondent to review them.  Off the record. 13 

 (Off the record from 12:06 p.m. to 12:08 p.m.) 14 

 JUDGE CARISSIMI:  Counsel for Respondent has had an 15 

opportunity to review GC-58 through 65.  Are there any 16 

objections to GC-58 through 65? 17 

 MS. VORRO:  Thank you, Your Honor.  I will be brief in 18 

going through these. 19 

 MR. SCHWARTZ:  I have no objection. 20 

 JUDGE CARISSIMI:  Counsel hadn't spoken yet, I'm sorry.  21 

Let's go off the record. 22 

 (Off the record from 12:08 p.m. to 12:08 p.m.) 23 

 JUDGE CARISSIMI:  On the record. 24 

 There is actually a General Counsel Exhibit 66, so the 25 
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documents run from GC-58 through GC-66. 1 

 (General Counsel's GC-66 identified.) 2 

 JUDGE CARISSIMI:  Now Mr. Schwartz, do you have any 3 

objection to the introduction of GC-58 through 66? 4 

 MR. SCHWARTZ:  No objection. 5 

 JUDGE CARISSIMI:  GC-58 through 66 are admitted. 6 

 (General Counsel's GC-58 to GC-66 received.) 7 

 JUDGE CARISSIMI:  Ms. Vorro, you may continue. 8 

 MS. VORRO:  Thank you, Your Honor. 9 

BY MS. VORRO:  10 

Q Mr. Hallinan, are you familiar with the format of these 11 

postings? 12 

A I am. 13 

Q Just so that what they mean is clear, when you look at 14 

GC-58, there is a date on the upper left-hand corner.  Do you 15 

know what that date means?  It says 11/30/2015. 16 

A Would have been the date that the ad would have been 17 

posted. 18 

Q That's it for that document.  GC-59, is that the same, the 19 

date on the upper left says 11/30/2015, would that have been a 20 

posting date? 21 

A I believe so.  I wouldn't have posted these, but I believe 22 

that's what that is. 23 

Q This was on Craigslist, correct? 24 

A Again, I believe so.  I didn't post them. 25 
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Q GC-60, requisition details.  This one looks different.  Do 1 

you know what it is? 2 

A What was happening at that point, the postings were coming 3 

out of Brockton with a recruiting group so I don't know. 4 

Q Is this job description -- this job posting to your 5 

knowledge looking for employees for the Boston location?  Look 6 

at the top of Page 2. 7 

A Yes. 8 

Q Can you tell what date this was posted from this document? 9 

A It looks like it was November 5, 2015. 10 

Q Do you know where this would have been posted? 11 

A I don't.  The name on there, Jose Paz, on the second page, 12 

is the one that posted them. 13 

 JUDGE CARISSIMI:  Mr. Hallinan, let me interrupt for a 14 

second.  The date of the posting, where on the document do you 15 

have that information from? 16 

 THE WITNESS:  The top left corner of Page 1, GC-60. 17 

 JUDGE CARISSIMI:  I see.  Thank you. 18 

BY MS. VORRO:  19 

Q General Counsel's 61 appears to be a Craigslist posting.  20 

Is that accurate? 21 

A It would have been the same disqualifier.  I didn't post 22 

it, but it appears to be, yes. 23 

Q That's not your handwriting on it? 24 

A I don't think so, no. 25 
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Q Turn to General Counsel Exhibit 65, please.  Do you 1 

recognize this format? 2 

A I believe it's a summary of postings from Craigslist. 3 

Q Would you have had any role in printing out this summary? 4 

A I didn't. 5 

Q There is a star which is only there for convenience.  It's 6 

not part of the exhibit.  I would like to call your attention 7 

to the starred item. 8 

 JUDGE CARISSIMI:  I have to ask, Ms. Vorro, does that mean 9 

that you or someone in the region placed that star? 10 

 MS. VORRO:  I don't know how that star got there. 11 

 JUDGE CARISSIMI:  Absent something else, I'm not going to 12 

give any attention to the star. 13 

 MS. VORRO:  That's fine.  I'll ignore the star. 14 

 JUDGE CARISSIMI:  All right.  15 

BY MS. VORRO:  16 

Q And ask Mr. Hallinan to look at the last, let's see, the 17 

fifth entry from the bottom. 18 

A Okay.  19 

Q It says supply drivers needed. 20 

A Yeah. 21 

Q And it says Boston general labor, 2015, 10-01.  What does 22 

that mean to you in terms of the dates? 23 

A It looks like it would have been posted on the 1st of 24 

October, of 2015. 25 
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 MS. VORRO:  And General Counsel's 66, I have no questions 1 

on.  They're already in evidence.  We're done with these.  I 2 

only have one more thing to ask him about. 3 

 (General Counsel's GC-67 identified.) 4 

BY MS. VORRO:  5 

Q I'm showing you, Mr. Hallinan, a document that is marked 6 

as General Counsel Exhibit 67 and has the Number 002435 at the 7 

top.  Do you know what that number at the top reflects? 8 

A I do not. 9 

Q So the document -- are you familiar with the Bates system? 10 

A I'm not. 11 

Q Is this document at all familiar to you? 12 

A It's not. 13 

 MS. VORRO:  I'm not going to offer it, Your Honor. 14 

 JUDGE CARISSIMI:  All right, very good. 15 

 MS. VORRO:  And if I may have one moment to confer with 16 

counsel, I may be done. 17 

 JUDGE CARISSIMI:  Yes.  Let's go off the record. 18 

 (Off the record from 12:15 p.m. to 12:21 p.m.) 19 

 JUDGE CARISSIMI:  Ms. Vorro, do you have any further 20 

questions? 21 

 MS. VORRO:  I do not, Your Honor. 22 

 JUDGE CARISSIMI:  Mr. Schwartz, are you going to examine 23 

Mr. Hallinan now or reserve it for your case in chief? 24 

 MR. SCHWARTZ:  I have some questions related to the direct 25 
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examination and I will reserve everything else for my case in 1 

chief if I determine I need Mr. Hallinan. 2 

 JUDGE CARISSIMI:  Very good.  What we're going to do is 3 

we're going to take our luncheon recess now.  Mr. Hallinan, 4 

you've been testifying for a long time and it's 12:20, so we're 5 

going to be in recess until 1:20.  With that, we're off the 6 

record.   7 

 (Whereupon, at 12:22 p.m., a lunch recess was taken.) 8 

9 
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A F T E R N O O N   S E S S I O N 1 

(Time Noted:  1:52 p.m.) 2 

 JUDGE CARISSIMI:  On the record. 3 

 Off the record, Ms. Vorro indicated that she had some 4 

additional questions for Mr. Hallinan.  She contends it will be 5 

brief.  I will take her at her word and I'm going to allow her 6 

to ask her additional questions now. 7 

 MS. VORRO:  Thank you, Your Honor.  I'm giving everyone a 8 

copy of what I've marked as General Counsel Exhibit 68. 9 

 (General Counsel's GC-68 identified.) 10 

BY MS. VORRO:  11 

Q Do you recognize this document, Mr. Hallinan? 12 

A I do. 13 

Q What is it? 14 

A It's a posting on a calendar suggesting a date that Kerby 15 

Chery would be starting. 16 

Q Who is Kerby Chery? 17 

A One of the helpers, seasonal helpers that we have, driver 18 

helpers, in Boston. 19 

Q He's one of the seasonal, one of the individuals who was 20 

laid off on October 2, 2015, is that correct? 21 

A That's correct. 22 

Q So this is a calendar notation? 23 

A Yes. 24 

Q Was it from your calendar? 25 
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A Yes. 1 

Q Had you interviewed Mr. Chery? 2 

A I don't remember. 3 

Q Did you make the notation that says, "Wants to become a 4 

driver after being a helper for a while"? 5 

A I did. 6 

Q How would you have known that? 7 

A It could have been from someone else interviewing him.  I 8 

just -- I don't remember. 9 

 MS. VORRO:  Move to admit General Counsel's 68. 10 

 JUDGE CARISSIMI:  Is there any objection to 68? 11 

 MR. SCHWARTZ:  No objection, Your Honor. 12 

 JUDGE CARISSIMI:  GC-68 is admitted. 13 

 (General Counsel's GC-68 received.) 14 

 MS. VORRO:  And I have no further questions of this 15 

witness. 16 

 JUDGE CARISSIMI:  I just have one question just to clarify 17 

this email.  The last name of the individual in the complaint 18 

is spelled, it's Kerby Chery, C-H-E-R-Y, is that correct? 19 

 MS. VORRO:  Yes, Your Honor. 20 

 JUDGE CARISSIMI:  This email I think has in the spelling, 21 

it talks about Kerby Cheryl. 22 

BY MS. VORRO:  23 

Q Is that the same individual, Mr. Hallinan? 24 

A Yes.  I would think it must be, yes.  It's a misspelling 25 
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of the last name. 1 

 JUDGE CARISSIMI:  All right, very good.  I just wanted to 2 

raise that and make sure we all agreed, and there wasn't 3 

somebody with an incredibly similar name out there. 4 

 MS. VORRO:  Thank you, Judge. 5 

 JUDGE CARISSIMI:  Very good.  That concludes the General 6 

Counsel's examination.  There is one pending issue.  There are 7 

personnel files that had been subpoenaed and they are now being 8 

produced to the General Counsel.  Individuals in the region are 9 

going to assist counsel for the General Counsel in reviewing 10 

those.  It is possible the General Counsel may have some 11 

questions about that issue alone and any further examination of 12 

Mr. Hallinan by the General Counsel will be restricted to that 13 

issue alone.  But we all recognize that that may occur. 14 

 In the meantime, I think counsel for the Respondent is 15 

prepared to ask some questions of Mr. Hallinan? 16 

 MR. SCHWARTZ:  Yes. 17 

 JUDGE CARISSIMI:  You may do so, sir. 18 

CROSS-EXAMINATION 19 

BY MR. SCHWARTZ:  20 

Q Mr. Hallinan, I believe you still have in front of you GC 21 

Exhibit 68. 22 

A I do. 23 

Q You were just handed that. 24 

A Yes. 25 
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Q The reference wants to become a driver after being a 1 

helper for a while, you interview seasonal applicants, correct? 2 

A I generally do, yes. 3 

Q Do seasonal applicants in any kind of regular fashion 4 

indicate to you their desire to become full-time, regular 5 

employees of W.B. Mason? 6 

A They often do, yes. 7 

Q What are they told about that? 8 

A That their role is as a seasonal employee and not as -- 9 

that there could be an opportunity in the future for that but 10 

the role currently is a seasonal employee. 11 

Q So the fact that in this situation Kerby Chery supposedly 12 

said that he wants to become a driver after being a helper for 13 

a while was not an uncommon type of statement from a seasonal 14 

employee? 15 

A That's correct. 16 

 MR. SCHWARTZ:  Now with respect to General Counsel Exhibit 17 

55, may I get that from the reporter? 18 

 JUDGE CARISSIMI:  You may, sir.  Can you easily find that, 19 

Mr. Hallinan? 20 

 THE WITNESS:  I can. 21 

BY MR. SCHWARTZ:  22 

Q It's the long spreadsheet. 23 

A Yes. 24 

Q Do you have it? 25 
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A I do. 1 

Q You were asked questions about GC-55 and then also a 2 

document that was sorted on the smartboard with respect to 3 

terminations, correct? 4 

A I was.  5 

Q Does Joel Burkowsky, to your knowledge, approve any 6 

termination of any W.B. Mason employee? 7 

A I believe he does, yes. 8 

Q I mean that beyond just the Boston branch, anywhere that 9 

W.B. Mason operates. 10 

A To my knowledge, he does approve all the terminations. 11 

Q When an employee is hired as a seasonal employee, are you 12 

familiar with something called an employee action form, an EAF? 13 

A Oh, I am, yes. 14 

Q What is an EAF? 15 

A An EAF is a document that we use to set up an employee in 16 

our payroll system and to forward to our headquarters for tax 17 

purposes, etc. 18 

Q So if an employee is hired, is an EAF generated? 19 

A It is. 20 

Q Is there a category on the EAF for whether the individual 21 

is a regular, a seasonal, or an intern? 22 

A Yes. 23 

Q If they are hired as a seasonal, is that reflected in the 24 

document? 25 
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A It is. 1 

Q So with respect to Jason Cobbler, Elton Ribeiro, and Kerby 2 

Chery, you would expect their EAFs to reflect the fact that 3 

they were hired as seasonal employees? 4 

A I would. 5 

Q I believe you still have all of the General Counsel's 6 

exhibits in front of you? 7 

A I believe I do. 8 

Q GC Exhibits 33 through 43. 9 

A Okay, I have them. 10 

Q You were asked questions regarding disciplinary documents.  11 

Mr. Hallinan, do any of those documents indicate that any 12 

employee prior to October 2015 had attacked physically another 13 

employee, choked them, and used homophobic slurs? 14 

A They do not. 15 

Q Do any of those documents indicate that up until October 16 

2015, an employee had refused to do all of their same-day 17 

deliveries and brought the truck back before 4:00 p.m. with the 18 

same-day still on there? 19 

A They do not. 20 

Q Do any of those documents reflect the fact that at any 21 

time up until October 2015, an employee had told a customer 22 

that they needed to order less product or their product would 23 

no longer be delivered? 24 

A They do not. 25 
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Q Now with respect to the customer complaints which are in 1 

evidence as GC-44 through 53, I believe, these were the 2 

customer complaint documents, correct? 3 

A I'm sorry, the numbers again? 4 

Q GC-44 through 53. 5 

A Yes. 6 

Q You have them in front of you? 7 

A I do. 8 

Q Now with the exception of GC-53, General Counsel's 9 

Exhibits 44 through 52, do any of those documents reflect the 10 

fact that prior to October 2015, a customer had complained that 11 

a driver told them they needed to order less or their order 12 

would not be fulfilled? 13 

A They do not. 14 

 MR. SCHWARTZ:  Subject to my right to recall Mr. Hallinan 15 

as part of our case in chief, I have no further questions. 16 

 JUDGE CARISSIMI:  Very good.  General Counsel, do you have 17 

any redirect examination or I guess it would be recross if you 18 

will, it's an adverse witness to you, within that limited 19 

range. 20 

 MS. VORRO:  A couple, Your Honor. 21 

REDIRECT EXAMINATION 22 

BY MS. VORRO:  23 

Q Is it possible, Mr. Hallinan, that an employee could have 24 

been involved in a physical confrontation at work and was not 25 



359  

BURKE COURT REPORTING, LLC 

1044 Route 23 North, Suite 206 

Wayne, New Jersey  07470 

(973) 692-0660 

disciplined? 1 

A It would be possible if we didn't know about it. 2 

Q Is it possible that an employee could have finished his 3 

work, left -- excuse me, question withdrawn.  Is it possible 4 

that an employee could have failed to finish his same-days and 5 

returned to the warehouse before 5:00 p.m. and not been 6 

disciplined for it? 7 

A It's possible again if we didn't know about it. 8 

Q And of course those documents wouldn't reflect that 9 

because there would be no discipline, is that correct? 10 

A These documents referred to? 11 

Q Yes. 12 

A Correct. 13 

Q Now Mr. Becerra was not removed from the route.  He was 14 

fired after this single complaint, is that correct? 15 

A Again, I don't know the combination of things that led to 16 

his termination but yes. 17 

Q Immediately following this single customer complaint, he 18 

was terminated, is that correct? 19 

A I don't believe it was immediate.  There was a research 20 

period of time, investigation period of time. 21 

Q This complaint came in, if you look at General Counsel 22 

Exhibit 53, this complaint came in on -- customer complaint 23 

came in on October 1, 2015, is that correct? 24 

A Let's see, I'm trying to find 53. 25 
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 JUDGE CARISSIMI:  Let us know when you find it, Mr. 1 

Hallinan. 2 

 THE WITNESS:  Okay, I've got it. 3 

 JUDGE CARISSIMI:  You may proceed, counsel. 4 

BY MS. VORRO:  5 

Q So the customer complaint came in on October 1st, is that 6 

correct? 7 

A Yes. 8 

Q And Mr. Becerra was terminated -- suspended four days 9 

later, is that correct? 10 

A I don't know the date of his suspension. 11 

Q Would it surprise you if I told you that he was suspended 12 

on October 5th? 13 

A It would not. 14 

Q So within four days of this complaint, a single customer 15 

complaint, Mr. Becerra was terminated from his employment, is 16 

that correct? 17 

A Again, I don't know that there was a single issue 18 

involved -- 19 

Q That's not what I asked you, sir. 20 

A -- as I've stated. 21 

Q I asked you this is the only evidence there is of a 22 

customer complaint against Mr. Becerra.  I did not ask about 23 

his past record.  Within a few days of this single customer 24 

complaint, he was terminated, is that correct? 25 
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A If your records reflect that then I'd say yes.  I would 1 

agree that's possible. 2 

Q The other individuals in General Counsel's -- let me -- 3 

Mr. Paul, Eli Paul, Mr. Mikins, Mr. Cadoff, all had customer 4 

complaints, at least one, is that correct? 5 

A I don't remember Mr. Paul.  Mr. Paul had an issue on the 6 

dock.   7 

Q Well, Mr. Paul is General Counsel Exhibit 44.  If you look 8 

at the bottom email, there is a message from Carol Wallbank, 9 

who appears to be the catering sales administrator at Gourmet 10 

Caterers.  She sends an email to Tom Genatossio and I quote, "I 11 

hate to say it but it's all coming back to me why I stopped 12 

placing orders with W.B. Mason."  And then she goes on to 13 

describe what happened with her driver.  Was that driver 14 

Mr. Paul? 15 

A Yes. 16 

Q That's a customer complaint, correct? 17 

A It is. 18 

Q Mr. Paul was not terminated, correct? 19 

A That's correct. 20 

Q And that's true even though he had an incident -- 21 

 JUDGE CARISSIMI:  Counsel, that's in the documents and 22 

wasn't this covered on direct? 23 

 MS. VORRO:  No further questions. 24 

 JUDGE CARISSIMI:  Very good.  Within that limited range, 25 
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Mr. Schwartz, anything?  Keep in mind my admonition.  The 1 

records show what they show. 2 

 MR. SCHWARTZ:  Absolutely.  And with that in mind, Your 3 

Honor, nothing further. 4 

 JUDGE CARISSIMI:  Thank you very much.  Mr. Hallinan, you 5 

are excused for now.  But if you could remain available, and 6 

unfortunately you can't stay in the courtroom because there's 7 

sequestration, but we will find a place for you to stay until 8 

we notify you whether there will be any further questioning.  9 

All right? 10 

 THE WITNESS:  Yes, sir. 11 

 (Witness excused.) 12 

 JUDGE CARISSIMI:  Off the record. 13 

 (Off the record from 2:08 p.m. to 2:12 p.m.) 14 

 JUDGE CARISSIMI:  On the record. 15 

 General Counsel, you may call your next witness. 16 

 MS. VORRO:  Thank you.  General Counsel calls Sean 17 

Brennan. 18 

 JUDGE CARISSIMI:  Mr. Brennan, if you would please stand 19 

for a moment and raise your right hand? 20 

(Whereupon, 21 

SEAN BRENNAN, 22 

was called as a witness by and on behalf of the General Counsel 23 

and, after having been duly sworn, was examined and testified 24 

as follows:) 25 
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 JUDGE CARISSIMI:  Please have a seat. 1 

DIRECT EXAMINATION 2 

BY MS. VORRO:  3 

Q Good afternoon, Mr. Brennan. 4 

A Good afternoon. 5 

Q Are you currently employed? 6 

A I am not. 7 

Q Did you work at W.B. Mason at some point? 8 

A I did. 9 

Q From roughly when to when? 10 

A From March of 2014 to October of 2015. 11 

Q What was your position? 12 

A I was a supply driver. 13 

Q Did you have a particular route? 14 

A I did. 15 

Q What route was that? 16 

A 307, the South Boston route. 17 

Q Who was your direct supervisor? 18 

A Benny Pitre. 19 

Q Did you have a helper on that route? 20 

A I did a lot. 21 

Q Did you have a particular helper or a number of helpers? 22 

A It was mostly just one person, Justin Diflaminies. 23 

Q Justin Diflaminies? 24 

A Yeah. 25 
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Q Were you involved in an organizing campaign in 2015 by 1 

Local 25 of the Teamsters? 2 

A I was. 3 

Q Do you know approximately when you got involved? 4 

A Right around June 2015. 5 

Q Did you attend some union meetings? 6 

A I did. 7 

Q Do you remember where was the first meeting that you 8 

attended? 9 

A Rob Coppola's. 10 

Q Do you know why the meeting was held at Rob Coppola's 11 

house? 12 

A Mostly because he got everybody going, getting into it, to 13 

get into it. 14 

Q And when you say getting into it, you mean what? 15 

A Like he wanted -- he pretty much started it all for 16 

everybody. 17 

Q Was there anyone from Teamsters Local 25 there? 18 

A Yes, Chris Smolinsky. 19 

Q Do you remember attending any other union meetings? 20 

A Yeah, like three of them. 21 

Q Do you recall where they were? 22 

A At M.J. O'Connor's and at the Westin Hotel. 23 

Q Any place else? 24 

A Not that I know of, no. 25 
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Q Do you recall pictures being taken at any of the meetings? 1 

A Yes. 2 

Q Were you in those? 3 

A Yeah. 4 

Q Do you remember where the meetings were where pictures 5 

were taken? 6 

A Yeah, there were pictures taken at M.J. O'Connor's, 7 

pictures taken at the union hall. 8 

Q So you attended a meeting at the union hall as well? 9 

A Oh, yeah.  Yeah. 10 

Q Did you participate in a rally in front of W.B. Mason on 11 

September 29th? 12 

A I did. 13 

Q Can you describe what you did there? 14 

A Mostly just carried posters and walked in a circle 15 

chanting. 16 

Q Do you remember seeing any managers or supervisors during 17 

the rally? 18 

A Yeah, three of them. 19 

Q Who? 20 

A Chris Meehan, Tim Hallinan, and Mike Meath. 21 

 MR. SCHWARTZ:  Your Honor, I hate to interrupt but I'd 22 

like to know the paragraph, other than the obvious. 23 

 JUDGE CARISSIMI:  If there's 8(1) paragraphs -- 24 

 MS. VORRO:  I apologize, Your Honor. 25 
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 JUDGE CARISSIMI:  That's correct.  I'm sorry I didn't 1 

remind you, myself. 2 

 MS. VORRO:  Paragraphs 8, 12, and 18. 3 

 JUDGE CARISSIMI:  8, 12, and 18. 4 

 MS. VORRO:  Thank you for the reminder. 5 

 JUDGE CARISSIMI:  Thank you. 6 

BY MS. VORRO:  7 

Q Was it during the rally that you saw those three 8 

individuals? 9 

A Yeah. 10 

Q Are they people who are typically at the Boston facility? 11 

A Yeah, I would say so. 12 

Q At the time, did you know -- you knew them? 13 

A Yeah, I knew who they were. 14 

Q Did they know you, if you know? 15 

A I mean I would like to think so, yeah. 16 

Q Where do you live currently? 17 

A Woburn. 18 

Q Woburn, Massachusetts? 19 

A Woburn, Mass., yeah. 20 

Q How long have you lived in Woburn? 21 

A I've lived there for pretty much my whole life.  Then I 22 

moved to South Boston and then I moved back to Woburn. 23 

Q When was that? 24 

A In May. 25 
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Q Of what year? 1 

A 2015. 2 

Q Does W.B. Mason have a warehouse anywhere near your 3 

residence? 4 

A Yes, in Woburn. 5 

Q Did you ever talk to anybody in management about 6 

transferring to Woburn? 7 

A Yes, plenty of times. 8 

Q Do you recall which manager or managers you spoke to about 9 

this? 10 

A Benjamin Pitre.  I've talked to Ryan Clifford about it.  11 

And I've talked to Jaimy Rodriguez about it. 12 

Q Do you recall approximately when you spoke with, I'm going 13 

to take them one at a time, Mr. Pitre? 14 

A Once I moved back to Woburn in May 2015. 15 

Q What about Mr. Clifford? 16 

A Around the same time. 17 

Q And Mr. Rodriguez? 18 

A Probably a little after that.  Probably around, right 19 

around like July, August 2015. 20 

Q Did you get a response from any or all of them? 21 

A Yeah, I mean they all just said I was good where I was.  I 22 

mean Ryan and Benjamin both said I was good where I was.  And 23 

then Jaimy said I wouldn't have liked Woburn. 24 

Q Were you ever at any point after you moved to Woburn 25 
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offered an opportunity to transfer? 1 

A I was. 2 

Q When was that? 3 

A It was the Monday after the rally.  Or, no, I think it was 4 

-- I know it was after the rally.  It was early one morning 5 

they asked me if I wanted to transfer to Woburn. 6 

Q Let's walk through that.  How did that come about? 7 

A I had just got to work at around 5:30 in the morning.  8 

Once I had gotten into the warehouse, they asked me to -- 9 

Q Who is they? 10 

A Ryan Clifford and Joseph Leo asked me if I -- to meet them 11 

in the upper conference room that's inside the warehouse. 12 

Q Who is Joseph Leo? 13 

A He's a manager at Woburn, I think. 14 

Q Did you know him before this? 15 

A I did, yeah.  He trained me. 16 

Q Was there anyone else present in the upper conference room 17 

besides yourself, Ryan Clifford, and Joseph Leo? 18 

A No. 19 

Q Who did the talking? 20 

A Mostly Ryan. 21 

Q What did he say? 22 

A He said that he would offer me a $3 raise and a transfer 23 

to Woburn if I wanted to go right then and there.  I had to 24 

give an answer right then and there though. 25 
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Q What did you do? 1 

A I asked him if I could call my parents.  They said, no, I 2 

have to make a decision right then. 3 

Q Did he say anything about what you would be doing in 4 

Woburn? 5 

A Still be a driver.  I had like a number of routes to 6 

choose from. 7 

Q Is it typical that drivers get to choose their routes at 8 

W.B. Mason? 9 

A No. 10 

Q Have you ever been allowed to choose your route? 11 

A No. 12 

Q What was your response? 13 

A I said no.  I mean I couldn't make a decision right there. 14 

Q Did the subject ever come up again after that? 15 

A No. 16 

Q Did they explain anything about why the offer was coming 17 

at that point? 18 

A No. 19 

Q Did you ask? 20 

A No.  I kind of just figured it was because of what was 21 

going on. 22 

Q What do you mean by that? 23 

A It was like as far as like the Union and stuff. 24 

 MR. SCHWARTZ:  Objection. 25 
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 JUDGE CARISSIMI:  Sustained.  Let me tell you the rules, 1 

Mr. Brennan. 2 

 THE WITNESS:  Okay, sorry. 3 

 JUDGE CARISSIMI:  You've done pretty well.  When you 4 

answer a question, just pause for a moment.  That gives the 5 

other attorney a chance to object.  Now when there is an 6 

objection, if I say sustained, that means I didn't like the 7 

question and don't answer it.  If I say overruled, that means 8 

you can answer it.  If you have any questions about these 9 

rules, you just ask me.  All right? 10 

 THE WITNESS:  Perfect. 11 

 JUDGE CARISSIMI:  Okay. 12 

BY MS. VORRO:  13 

Q Did you tell any other employees about the offer that you 14 

had received? 15 

A I did, Damon DeRosa. 16 

Q Anyone else? 17 

A John Velez. 18 

Q Is he a driver? 19 

A No. 20 

Q Who is John Velez? 21 

A I'm not really quite sure.  I just know he's been around 22 

to a lot of the W.B. Masons around the country. 23 

Q Any other people that you communicated this to? 24 

A Not that I'm sure of. 25 
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Q Did you participate in a group text thread during the 1 

organizing campaign? 2 

A Yeah, yeah. 3 

Q Did you include information about this offer that you had 4 

received in a text to the group? 5 

A Yeah, I could have.  I mean I don't really remember it. 6 

Q Now you said you told John Velez about the offer.  When 7 

was that? 8 

A One day that -- 9 

 MR. SCHWARTZ:  Sorry, Judge. 10 

 JUDGE CARISSIMI:  That's okay.  You caught yourself.  Go 11 

ahead. 12 

BY MS. VORRO:  13 

Q When was that? 14 

A It was one day around October, early October, October 1st, 15 

October 2nd. 16 

Q How soon after you received the offer did you tell him 17 

about it? 18 

A I think it was that day. 19 

Q Where were you when you had this conversation with Mr. 20 

Velez? 21 

A He came with me actually on my route.  We were in the 22 

truck. 23 

Q Had he ever ridden on your truck with you before? 24 

A No, that was the first time. 25 
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Q Did he ride with you once or more than once ever? 1 

A Oh, no, he came with me twice before.  He came with me in 2 

the morning and the afternoon, so it was one day but it was the 3 

morning and the afternoon. 4 

Q This was after you received the offer of the transfer? 5 

A Yeah, yes. 6 

Q Did the two of you discuss the transfer? 7 

A A little bit, nothing -- 8 

Q What did you say to him or what did he say to you? 9 

A He asked me -- I mean I told him about how they offered me 10 

that like option and he asked me why I didn't take it.  I kind 11 

of just told him that I thought if I did take it right there 12 

and then, I could be fired a week later if I went to Woburn.  13 

And then also I kind of wanted to just be -- I didn't really 14 

want to leave the drivers hanging, the other drivers hanging.  15 

I wanted to be a part of the group. 16 

Q Did you have any conversations with Mr. Velez about the 17 

union campaign while he was on your truck with you? 18 

A Yeah, a little bit. 19 

Q What do you recall? 20 

A He asked how involved I was.  I just told him that I mean 21 

I went and checked things out.  I'm not really too sure what we 22 

really talked about, but I know that we talked about like how 23 

involved I was. 24 

Q Did he bring that up or did you? 25 
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A I think I must have. 1 

Q How many stops did you have at that time on a typical 2 

morning? 3 

A Typical morning, I could do anywhere from 70 to 85 stops. 4 

Q What about same-day deliveries? 5 

A Same-days were pretty busy on my route.  I'd have anywhere 6 

between 30 to 45 stops. 7 

Q What's the length of your work day?  What was the length 8 

of your work day when you worked at W.B. Mason? 9 

A I'd get to work around like maybe 5:30 and I'd probably 10 

clock out around 5:00, maybe any time -- no, probably in 11 

between 4:00 and 5:00. 12 

Q Who trained you when you were hired? 13 

A When I was hired, Joseph Leo. 14 

Q Anyone else? 15 

A Benjamin Pitre. 16 

Q What were Mr. Leo's -- no, is that his last name? 17 

A Yeah, Joseph Leo, yeah. 18 

Q What were Mr. Leo's and Mr. Pitre's jobs at that time when 19 

they trained you? 20 

A They were both drivers.  They were both driving.  They 21 

both had different routes. 22 

Q Did one of them have the route -- did either of them have 23 

the route that you then got? 24 

A Yeah, they combined their two routes.  They combined 25 
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Benny's route and Joe Leo's route, and they made it into one 1 

route. 2 

Q What was that route number when you got it? 3 

A 307. 4 

Q Did Mr. Pitre give you any instructions about making 5 

same-day deliveries when he trained you? 6 

A Yeah, well, it was always depending on having so many 7 

same-days.  He would never have let me go to Morrissey 8 

Boulevard. 9 

Q What's Morrissey Boulevard? 10 

A Morrissey Boulevard is like a very heavily trafficked 11 

area.  The regular traffic time is from 2:00 to 5:00. 12 

Q Are there any particularly large customers on Morrissey 13 

Boulevard? 14 

A There is, there's one, Boston Globe. 15 

Q When Mr. Pitre told you not to make same-day deliveries on 16 

Morrissey Boulevard, did he tell you why? 17 

A Because it could conflict with me getting to where like I 18 

have more heavily condensed areas.  It could prevent me from 19 

getting over to like those areas to do six or seven stops, 20 

where I'd only have one or two stops over there on Morrissey 21 

Boulevard. 22 

Q Did you follow his instructions? 23 

A Always. 24 

Q How long were you on that route? 25 
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A Since the whole time I was there pretty much. 1 

Q About a year and a half? 2 

A Yeah. 3 

Q Did you make same-day deliveries on Morrissey Boulevard, 4 

on a regular basis during your time as a driver for W.B. Mason? 5 

A No, never did. 6 

Q Never did? 7 

A Never did. 8 

Q Supposing an order was marked urgent? 9 

A That would be the only time I was over there. 10 

Q When you returned to the warehouse each day, was there 11 

product remaining on your truck? 12 

A Yes, most of the time. 13 

Q What did you do with it? 14 

A I'd usually just leave it there till the next morning. 15 

Q Did you fill out paperwork or scanner -- scan anything in 16 

stating that you had, in fact, made those deliveries when you 17 

hadn't? 18 

A No.  I mean not that I know of, no. 19 

Q So when would you make those deliveries? 20 

A The next morning, very next morning. 21 

Q On your regular morning route, was it normal to be on 22 

Morrissey Boulevard? 23 

A In the morning? 24 

Q Yes. 25 
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A Yes. 1 

Q When you returned with product on your truck at the end of 2 

the day, were there supervisors present at the loading dock? 3 

A Yes. 4 

Q Who was there? 5 

A Jaimy Rodriguez or Ryan Clifford. 6 

Q Every day? 7 

A Usually, yeah. 8 

Q Was there a way for them to know that you still had 9 

product on your truck? 10 

A Yeah, I mean, well, they would text me and ask me how many 11 

stops I would miss -- I missed. 12 

Q Who would text you? 13 

A Like Benny would, Benjamin Pitre would text me every night 14 

and ask me how many stops I'd missed. 15 

Q Every single day? 16 

A Most, yeah.  I mean at least 85 percent of the time that I 17 

was working there. 18 

Q Did you respond to him? 19 

A Yeah, every time. 20 

Q Did you have missed stops most days? 21 

A Absolutely. 22 

Q Were they typically Morrissey Boulevard stops? 23 

A Absolutely. 24 

Q Did you do this every day? 25 
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A Yes. 1 

Q For more than a year? 2 

A Yes. 3 

Q Before October of 2015, did anyone in management or any 4 

supervisor tell you that what you were doing with your 5 

Morrissey Boulevard same-days was inappropriate? 6 

A No. 7 

Q Did you receive any discipline about this? 8 

A Never. 9 

Q Did you receive any discipline about anything? 10 

A Never. 11 

Q Now when you were making deliveries, how did you know 12 

where to go every day? 13 

A Just by knowing the area.  Oh, the manifest would tell you 14 

where you had the stops. 15 

Q So the manifest is a -- is what?  How would you describe 16 

the manifest? 17 

A It was 5 stops on each page and it would have a certain 18 

amount -- you could have 12 pages, 13 pages of 5 different 19 

stops on every page, and that would be what you have for that 20 

day. 21 

Q Did the manifest also indicate what product there was for 22 

each stop? 23 

A Yes.  Those were the packing slips.  The packing slips 24 

came also with the manifest. 25 
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Q Did you as a driver, did you carry a scanner? 1 

A I did. 2 

Q What was the procedure when you got to a customer location 3 

and you were making a delivery of 12 pallets of paper or 4 

cartons of paper? 5 

A Just to scan it and give it to the customer. 6 

Q Scan what? 7 

A Scan the packing slip. 8 

Q Did you have -- were you expected to obtain a customer 9 

signature? 10 

A Yeah, we were. 11 

Q Is that something that you did on a regular basis? 12 

A Not usually never.  Well, I didn't really get most things 13 

signed. 14 

Q So what is it that you neglected to do most of the time? 15 

A Scan and sign, get signed. 16 

Q Why was that? 17 

A I was just -- it was never an issue.  I was doing it the 18 

whole time. 19 

Q So your practice -- did your practice with respect to 20 

scanning packing slips and getting customer signatures change 21 

in September or October of 2015? 22 

A Never.  It was always the same. 23 

Q When you had a helper, how many -- did you sometimes have 24 

a helper on your truck? 25 
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A Yeah. 1 

Q When you had a helper, how many scanners would there be on 2 

the truck? 3 

A Just one. 4 

Q How did you physically handle the scanner if your driver 5 

-- excuse me, if your helper and you were at a stop making two 6 

separate deliveries? 7 

A Can you repeat that? 8 

Q If your driver and you were at a stop but making two 9 

separate deliveries at that stop, how did you handle the 10 

scanning process? 11 

A Just scan his, scan my helper's and scan mine.  There's a 12 

button on the scanner that says multi-scan and you just scan 13 

them both.  You hand the package to the customer. 14 

Q In that situation would it look as if two deliveries were 15 

made at the exact same moment in time? 16 

A Yeah. 17 

Q Before October of 2015, did any supervisor or anyone in 18 

management talk to you about your failure to scan packages? 19 

A No. 20 

Q Or packing slips? 21 

A No. 22 

Q Again did your method of using the scanners and getting 23 

signatures change during your time working for the company? 24 

A No. 25 
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Q Did anyone besides John Velez ride with you in the week 1 

after the rally? 2 

A Yes, a sales rep. 3 

Q Do you know who that was? 4 

A Joel, Joel Kershner. 5 

Q Do you recall when that was? 6 

A It was on a Monday, October 1st. 7 

Q How did that come about? 8 

A Oh, I had 42 same-days that day, and Carlos DeAndrade 9 

called me and asked me if I wanted help. 10 

Q Where were you when Mr. DeAndrade called you? 11 

A On A Street, in South Boston. 12 

Q Making your deliveries? 13 

A Yeah. 14 

Q When he asked if you wanted help, what did you say? 15 

A I said, yeah, of course. 16 

Q So what then happened? 17 

A He dropped Joel off to my truck with me. 18 

Q Mr. Kershner? 19 

A Yeah. 20 

Q What did -- do you know what time approximately Mr. 21 

Kershner joined you? 22 

A Maybe around 2:45, 3:00. 23 

Q What did he do? 24 

A He just helped me, you know, if I had a stop inside the 25 
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same building, he would do the other one. 1 

Q So he was making deliveries with you? 2 

A Yeah. 3 

Q Just like any helper would do? 4 

A Yep. 5 

Q Was it a busy afternoon? 6 

A It was very busy for me. 7 

Q Did you have any conversations with Mr. Kershner while you 8 

were making deliveries? 9 

A Yeah. 10 

Q What did you talk about? 11 

A Just W.B. in general, W.B. Mason and everything. 12 

Q Did you talk to him about any of your dissatisfactions? 13 

A Yeah, probably. 14 

Q Do you remember anything in particular? 15 

A Like about how same-day numbers can get to be out of 16 

control. 17 

Q Anything else you recall? 18 

A Not really, no. 19 

Q How many scanners did you have between the two of you? 20 

A One. 21 

Q Did you finish the route together that day? 22 

A Yep. 23 

Q Is that the only day he rode with you? 24 

A Yeah. 25 
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Q Did you make Morrissey Boulevard stops? 1 

A No. 2 

Q Why not? 3 

A Because I was taught not to do it. 4 

Q Did Mr. Kershner ask you any questions or say anything 5 

about that? 6 

A Yeah, he asked me why we weren't going over there, but I 7 

told him I never do. 8 

Q Did he respond to that? 9 

A Not that I know of.  I don't know. 10 

Q Did Mr. Kershner return to the warehouse with you? 11 

A He did. 12 

Q Approximately what time did you finish up that day? 13 

A Maybe around 4:00. 14 

Q Did you punch out at that point? 15 

A I'm not too sure.  I guess I would say so. 16 

Q Just to be clear, how many scanners did you and Mr. 17 

Kershner have between you? 18 

A One. 19 

Q Was this the first time in your time driving for W.B. 20 

Mason that you had finished your route around 4 o'clock? 21 

A No. 22 

Q How often would you estimate you finished your route 23 

before 5:00 p.m.? 24 

A Four out of five days a week, I would say.  Probably maybe 25 
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more than -- probably most of the time I would finish before 1 

5:00. 2 

Q What did you typically do when you finished your route 3 

before 5:00? 4 

A Usually wait for Damon DeRosa. 5 

Q Where? 6 

A At the warehouse. 7 

Q Why did you wait for Mr. DeRosa? 8 

A He would drive me home. 9 

Q I've been using the phrase when you finished your route. 10 

On these days that you finished working, stopped working before 11 

5:00 p.m., did you have some same-day product still on your 12 

truck? 13 

A Always, most of the time. 14 

Q When you returned to the warehouse on a daily basis, were 15 

there ever days that you did not see a supervisor or manager 16 

when you returned? 17 

A Yeah, I mean I guess.  There would usually be one there. 18 

Q Did any supervisor or manager ever say anything to you 19 

before October 1, 2015, about the fact that you were wrapping 20 

up before 5:00 p.m.? 21 

A No, never. 22 

Q Did you ever avoid punching out so that management 23 

wouldn't know what time you actually left? 24 

A No. 25 
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Q Did you punch out when you stopped working and returned to 1 

the warehouse? 2 

A Wait, what?  Did I punch? 3 

Q When you returned to the warehouse, did you have paperwork 4 

to do? 5 

A Yes, sometimes, yeah.  You'd fill out like how many stops 6 

you missed and stuff like that. 7 

Q On a daily basis? 8 

A Yeah. 9 

Q Did you punch out right after you did that? 10 

A Usually, yeah. 11 

Q Did you ever hang out inside and try to -- 12 

A Oh, yes.   13 

Q -- steal time from the company -- 14 

A Yeah, sometimes, like I would sit there -- 15 

Q Well, let me finish asking the question, please. 16 

A All right.  17 

 MR. SCHWARTZ:  I'll take the answer. 18 

BY MS. VORRO:  19 

Q Did you ever hang out in side before punching out in order 20 

to deceive the company? 21 

 JUDGE CARISSIMI:  Do you understand that question? 22 

 THE WITNESS:  Not really. 23 

BY MS. VORRO:  24 

Q After you finished your paperwork, what did you do on day 25 
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to day basis? 1 

A I clock out. 2 

Q Do you recall -- one moment, please.  Did that ever change 3 

before October 1 to after October 1 that you would clock out 4 

after you finished your -- after you got back to the warehouse 5 

and finished your paperwork? 6 

 JUDGE CARISSIMI:  I'm going to interrupt you, counsel.  7 

That was very long and -- 8 

 MS. VORRO:  That was a horrible question.  I am so sorry.  9 

I'm just going to withdraw the question. 10 

 JUDGE CARISSIMI:  All right.   11 

BY MS. VORRO:  12 

Q Do you recall meeting with Mr. DeAndrade, Mr. Hallinan -- 13 

Mr. DeAndrade and Mr. Hallinan on or about October 6th -- 14 

A I do. 15 

Q -- 2015? 16 

A I do. 17 

Q How did you find out about this meeting? 18 

A Carlos DeAndrade came up to me and told me to meet him in 19 

Tim Hallinan's office. 20 

Q Was there anyone besides Mr. DeAndrade and Mr. Hallinan 21 

there with you? 22 

A Yeah, some guy they said his name was Joel. 23 

Q You didn't know him? 24 

A No, I'd never seen him before. 25 
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Q Describe that meeting as accurately as you can. 1 

A Well, we were at Laura Sullivan's desk, whose office is 2 

like connected to Tim Hallinan's, and they sat across from me 3 

at the desk.  They all -- I mean Carlos did most of the 4 

talking. 5 

Q What did he say? 6 

A He asked me why I missed same-days on Morrissey Boulevard 7 

or why I missed same-days, why I missed four same-days that 8 

day. 9 

Q He was referring to that specific day? 10 

A No, he was talking about the day before. 11 

Q Did you answer? 12 

A I told him I always missed same-days.  I mean I always 13 

missed like, you know, I never went to Morrissey Boulevard 14 

ever. 15 

Q What did he say? 16 

A He asked me -- I'm not really too sure.  I mean that's 17 

pretty much like how it went down.  He asked me why I missed 18 

four same-days and then I told him I never go to Morrissey 19 

Boulevard.  Then he asked me to fill something out saying that, 20 

to write some kind of note, and I did.  And I don't think that 21 

was really anything.  Then that guy Joel said there was going 22 

to be some kind of repercussions for this. 23 

Q Did anyone say what those would be? 24 

A Yeah, he said I was just going to be on suspension for an 25 
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ongoing investigation, suspended like for an ongoing 1 

investigation. 2 

Q Did anyone say anything to you at that meeting about your 3 

recordkeeping? 4 

A No. 5 

Q Anyone say anything to you at that meeting about the way 6 

you scanned or didn't scan packing slips? 7 

A Not at that meeting, no. 8 

 MS. VORRO:  I want to mark this.  What exhibit number are 9 

we on? 10 

 JUDGE CARISSIMI:  We are up to 69. 11 

 MS. VORRO:  So this will be General Counsel Exhibit 69. 12 

 (General Counsel's GC-69 identified.) 13 

BY MS. VORRO:  14 

Q I've given you a document marked as General Counsel 15 

Exhibit 69.  Do you have that in front of you Mr. Brennan? 16 

A I do. 17 

Q Do you recognize it? 18 

A Yeah. 19 

Q What is it? 20 

A It's the note that I wrote that they asked me to make up 21 

with something. 22 

Q Why did you write what you wrote? 23 

A Because they actually asked me why I came back before 24 

5 o'clock with stops on my truck.  That's actually what 25 
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happened. 1 

Q Did you think that this was what they had in mind when 2 

they asked you for a statement? 3 

A I didn't really know what they wanted me to write.  I mean 4 

I'd been doing it for so long I didn't really -- I didn't see 5 

why it was such a big deal right then. 6 

 MS. VORRO:  Move to admit GC-69. 7 

 JUDGE CARISSIMI:  Is there any objection to 69? 8 

 MR. SCHWARTZ:  I missed did he say that that's his 9 

signature? 10 

 MS. VORRO:  I didn't ask him.  Is it? 11 

 THE WITNESS:  Yeah. 12 

 JUDGE CARISSIMI:  You did not ask that question. 13 

 MR. SCHWARTZ:  With that answer, I have no objection. 14 

 JUDGE CARISSIMI:  Very good.  General Counsel 69 is 15 

admitted. 16 

 (General Counsel's GC-69 received.) 17 

 MS. VORRO:  Thank you. 18 

BY MS. VORRO:  19 

Q During that meeting on October 6th, did anyone say 20 

anything to you about scanning so that it looked like you had 21 

scanned, made two deliveries at the same time? 22 

A Not at that meeting, no. 23 

Q When did you hear back from the company? 24 

A On the Friday following that day, on a Friday night. 25 
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Q How did you hear back from them? 1 

A Via phone call. 2 

Q Who called you? 3 

A The same three people, Tim, Carlos, and that guy Joel. 4 

Q Did they call you on your cell phone? 5 

A Yep. 6 

Q Who did the talking? 7 

A Carlos. 8 

Q Were they all on one phone? 9 

A Yeah, it was on speakerphone. 10 

Q Describe that conversation. 11 

A They asked me questions like have I ever said do I fucking 12 

hate same-days.  And they asked me if I ever said fuck 13 

Morrissey Boulevard doing the same-days, which I said I 14 

probably have. 15 

Q To both questions you said you probably have? 16 

A Yeah, yeah. 17 

Q Did they say anything else that you recall? 18 

A They asked me if I knew about some kind of scanning 19 

protocol or scanning like things they had -- I don't really 20 

know the word for it. 21 

Q Try to describe what you mean that they asked you. 22 

A They asked me if I knew what the scanning, like how many 23 

scans you're supposed to have, like how many scans you're 24 

supposed to be like make percentage-wise. 25 
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Q Did you answer that? 1 

A I didn't -- no, I did. 2 

Q What did you say? 3 

A I said I didn't know there was -- I mean I didn't know 4 

what the protocol was. 5 

Q Did they say anything? 6 

A Yeah, it was supposed to be like 80 or 90 percent, 90 7 

percent or so. 8 

Q Is that what they told you? 9 

A Yeah. 10 

Q Did they tell you what your percentage was? 11 

A No, no.  They just said I wasn't getting it. 12 

Q Because that's a -- 13 

 JUDGE CARISSIMI:  I'm going to interrupt.  You keep saying 14 

they.  Is there some particular individual who was doing most 15 

of the talking? 16 

 THE WITNESS:  Yes, Carlos.  Sorry. 17 

BY MS. VORRO:  18 

Q Did it surprise you when they said that your scanning 19 

percentage wasn't good? 20 

A No. 21 

Q Have you ever sworn while working at W.B. Mason in the 22 

past? 23 

A Absolutely. 24 

Q In front of supervisors? 25 
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A Absolutely. 1 

Q Ever hear other employees swear? 2 

A All the time. 3 

Q In front of supervisors? 4 

A Yep. 5 

Q Ever hear supervisors swear? 6 

A Yeah. 7 

Q Do you recall any specific supervisors? 8 

A Ryan, Benny, we all swore.  Everybody swore.  It was a 9 

daily thing. 10 

 JUDGE CARISSIMI:  Do you know Ryan's last name? 11 

 THE WITNESS:  Clifford. 12 

 JUDGE CARISSIMI:  And did you say Benny? 13 

 THE WITNESS:  Yeah, Pitre. 14 

 JUDGE CARISSIMI:  Thanks. 15 

BY MS. VORRO:  16 

Q That phone conversation in which Mr. DeAndrade and Mr. 17 

Hallinan and Joel I believe you said -- 18 

A Yeah. 19 

Q -- were on speakerphone, where did that end? 20 

A It ended with me asking so what's like the status of my 21 

employment here.  And they said it was still ongoing. 22 

Q And by they you mean Mr. DeAndrade? 23 

A Yes, sorry. 24 

Q Was that the end of the conversation? 25 
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A Yeah, until like 10 minutes later. 1 

Q What happened 10 minutes later? 2 

A I got a call from Mr. Hallinan. 3 

Q Mr. Hallinan? 4 

A Yep. 5 

Q Was it just the two of you on the phone at this time? 6 

A Yeah. 7 

Q What did Mr. Hallinan say to you? 8 

A That he was going to terminate my employment at W.B. 9 

Mason. 10 

Q Did he say why or did you ask why? 11 

A I asked why, on what terms, and he said we just talked 12 

about it 10 minutes ago. 13 

Q The conversation that you had had about 10 minutes earlier 14 

was the conversation that you just described -- 15 

A Yes. 16 

Q -- in its entirety? 17 

A Yes, mostly, I guess, yeah. 18 

Q As far as you remember? 19 

A Yeah, as far as I remember. 20 

Q Do you recall the date of that phone call, the date that 21 

you were terminated? 22 

A Was it the 10th? 23 

Q Don't ask me. 24 

 JUDGE CARISSIMI:  All you can do is answer questions, Mr. 25 
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Brennan.  You can't ask -- 1 

 THE WITNESS:  No, I just know it was on a Friday night in 2 

October. 3 

BY MS. VORRO:  4 

Q Were you ever involved in any fights or physical conflicts 5 

with other employees while at work? 6 

A Yes. 7 

Q Do you recall when? 8 

A Somewhere in August. 9 

Q Of what year? 10 

A 2015. 11 

Q Who was the other person involved? 12 

A Justin, Justin Diflaminies. 13 

Q Besides being your sometimes driver helper, who is Justin? 14 

A Justin, he's usually just a driver helper but -- I mean I 15 

don't really understand the question. 16 

Q Is he related to anyone in management at the company? 17 

A Oh, yeah, Jeff DePaul. 18 

Q What's the relationship? 19 

A I'm not too sure.  I just know that he's told me a bunch 20 

of times how he's related to him. 21 

Q Can you describe what happened in the incident you said 22 

occurred in August of 2015? 23 

A He had just been getting back -- 24 

Q Who is he? 25 
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A Oh, Justin Diflaminies had just been getting back from a 1 

run, like the morning route with Dan Ross.  He came back mad 2 

because they took stops off my route and gave it to them. 3 

Q Who was the angry person? 4 

A Dan Ross.  Oh, and then I told him like just to chill out 5 

because it wasn't my call for them making the route changes or 6 

anything like that.  It's not like I have any say in what they 7 

do. 8 

Q Then what happened? 9 

A Justin came over.  He picked up a 12-pack of soda and 10 

threw it in my truck. 11 

Q Did he throw it in your truck to load the truck? 12 

A No, no.  He threw it at me while I was inside the truck. 13 

Q What was the result of that? 14 

A The soda went everywhere.  I went up to him, and he 15 

grabbed me by the neck, and I grabbed him by the shirt, and it 16 

kind of got broken up.  He asked me to go outside to fight him. 17 

Q Did you? 18 

A No. 19 

Q Were there any supervisors or managers present? 20 

A Yeah. 21 

Q Who? 22 

A Benjamin Pitre. 23 

Q Did he say or do anything? 24 

A He just told me to calm down.  That's pretty much how it 25 
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really ended. 1 

Q Did he say anything to Justin? 2 

A No, not that I know of. 3 

Q Were you disciplined as a result of that incident? 4 

A No. 5 

Q Did Mr. Pitre ask either of you to report the incident to 6 

management or to HR? 7 

A No. 8 

 MS. VORRO:  I have no more questions at this time. 9 

 JUDGE CARISSIMI:  Mr. Schwartz, you want the Jencks? 10 

 MR. SCHWARTZ:  We'd request Jencks materials. 11 

 JUDGE CARISSIMI:  There is an affidavit from Mr. Brennan? 12 

 MS. VORRO:  Yes, there is, Your Honor. 13 

 JUDGE CARISSIMI:  Can you tell us how long it is? 14 

 MS. VORRO:  Seven pages, Judge, well, six pages and a 15 

signature. 16 

 JUDGE CARISSIMI:  How much time would you like, Mr. 17 

Schwartz? 18 

 MR. SCHWARTZ:  15 to 20 minutes tops. 19 

 JUDGE CARISSIMI:  All right, let's say 20 minutes and that 20 

way I think we'll be ready.  We'll be off the record until 21 

let's say about 12 minutes after 3:00. 22 

 MS. VORRO:  Do you want to just instruct the witness 23 

about -- 24 

 JUDGE CARISSIMI:  I will.  Mr. Brennan, you're in the 25 
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middle of your testimony so you can't talk to anyone. 1 

 (Off the record from 2:53 p.m. to 3:17 p.m.) 2 

 JUDGE CARISSIMI:  On the record. 3 

 Mr. Schwartz, you may cross-examine. 4 

CROSS-EXAMINATION 5 

BY MR. SCHWARTZ:  6 

Q Mr. Brennan, my name is Fred Schwartz and I represent W.B. 7 

Mason in this matter.  Good afternoon. 8 

A Good afternoon. 9 

Q If Benny Pitre or Benjamin Pitre told you that you didn't 10 

have to do same-days on Morrissey Boulevard, did you ever ask 11 

any manager or supervisor why they were noted on your same-day 12 

truck? 13 

A No. 14 

Q So as I understand it then you were instructed by Benny 15 

Pitre to not do same-days on Morrissey Boulevard, is that 16 

correct? 17 

A Correct. 18 

Q But yet regularly same-days for Morrissey Boulevard were 19 

loaded on your truck? 20 

A Yeah. 21 

Q You never asked anyone why are these being put on my truck 22 

if I don't need to do same-days on Morrissey Boulevard. 23 

A Never asked, no. 24 

Q You never asked.  Did you ever have any -- oh, strike 25 
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that.  Did you report the incident that you testified to 1 

regarding the soda being thrown at you and the altercation to 2 

anyone in human resources? 3 

A No. 4 

Q Did you report it to anyone else in management? 5 

A No. 6 

Q Do you know if anyone else did? 7 

A Not that I know of, no. 8 

Q Did anyone ever tell you that you were fired for swearing? 9 

A Yes. 10 

Q Who told you that? 11 

A Oh, was I fired for using -- I thought it was for saying 12 

fuck same-days, sir. 13 

Q My question was did anyone ever tell you that you were 14 

fired for swearing? 15 

A No. 16 

Q On the day that Joel Kershner rode with you, did you 17 

complete all but four stops? 18 

A I'm not sure.  I just knew that the four -- I think so.  19 

I'm not too sure. 20 

 MR. SCHWARTZ:  May I approach, Your Honor? 21 

 JUDGE CARISSIMI:  You may. 22 

 MR. SCHWARTZ:  Respondent's 3, I think, for 23 

identification. 24 

 JUDGE CARISSIMI:  Yes, that is the number that you would 25 
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be on now. 1 

 (Respondent's R-3 identified.) 2 

BY MR. SCHWARTZ:  3 

Q Mr. Brennan, this was provided to us.  If I could direct 4 

your attention to the last page of the document, is that your 5 

signature? 6 

A Yeah. 7 

Q Is this the affidavit that you provided to the NLRB on 8 

October 13, 2015? 9 

A Yep. 10 

Q Did you have a chance to review this before your 11 

testimony? 12 

A I did. 13 

Q Everything in here is truthful and accurate? 14 

A Yeah, I did leave something out. 15 

Q What did you leave out? 16 

A The scanning part. 17 

Q What about the scanning part? 18 

A That I wasn't scanning, my scans weren't up to the 19 

standards that they should have been. 20 

Q So the discussion that was had with you on the conference 21 

call with Mr. DeAndrade regarding the scan issue is not part of 22 

your affidavit? 23 

A Yes. 24 

Q But you did say on Page 4, starting on Line 21, "Kershner 25 
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and I completed the route, except for four stops on Morrissey 1 

Boulevard." 2 

A Okay.  3 

Q Was that truthful? 4 

A I guess.  I mean I don't really know. 5 

Q You don't really know. 6 

A It was a long time ago. 7 

Q This is much closer in time when you signed this 8 

affidavit, in time.  It was signed on, as you said, 9 

October 13th, so within a week of the incident, correct? 10 

A Yeah. 11 

Q So within a week of the incident you testified, you swore 12 

under oath that Kershner and I completed the route except for 13 

four stops on Morrissey Boulevard. 14 

A Okay, yeah. 15 

Q Is that true? 16 

A Yeah. 17 

Q Ever heard of Pasek? 18 

A Yeah, Pasek Security, cameras. 19 

Q Who are they? 20 

A They're a stop that I do.  They're over on B Street or 21 

something or A Street. 22 

Q Not on Morrissey Boulevard. 23 

A No. 24 

Q Isn't it true that that delivery, that same-day delivery 25 
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was not done on October 5th with Mr. Kershner? 1 

A I'm not too sure. 2 

Q You don't know. 3 

A No, I didn't get to do any -- I didn't get to see my 4 

truck. 5 

Q You didn't get to see your truck.  What do you mean by 6 

that? 7 

A Like I'm not too sure.  I didn't see what was on my truck. 8 

Q But you testified under oath in an affidavit that Kershner 9 

and I completed the route except for four stops on Morrissey 10 

Boulevard. 11 

A Okay.  12 

Q So did you complete a same-day delivery to Pasek on the 13 

day in question, October 5th? 14 

A I don't know.  I don't know if I did. 15 

Q You don't know if you did, but you're certain that you did 16 

everything except for four stops. 17 

A I thought so, yeah. 18 

Q You thought so.  How about Johnny Nagle, do you know who 19 

they are? 20 

A Yeah, they're closed -- they usually close around 3:30 on 21 

same-days.  They're a fish company.  Most fish companies are 22 

closed by 3:30. 23 

Q Did you attempt to make a delivery there? 24 

A I don't know.  I don't really remember that day perfectly. 25 
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Q So you don't know.  If Mr. Kershner were to testify that 1 

you passed that stop at Johnny Nagle without attempting to make 2 

the delivery even though it was prior to their closing would 3 

that be truthful? 4 

A Yeah, but I mean they were probably closed, that's why -- 5 

I mean I did the route every day. 6 

Q And if Mr. Kershner were to testify that that was actually 7 

before 3:30 that that occurred, would you have any reason to 8 

doubt his testimony? 9 

A No. 10 

Q Johnny Nagle and Pasek, well, with the exception of 11 

Morrissey Boulevard, let's just ask it generally, with the 12 

exception of Morrissey Boulevard, how close to the South Boston 13 

branch were your other same-day deliveries generally? 14 

A All within -- I mean close, they're all close. 15 

Q Well, either by nature of the time that it would take you 16 

to get back from those locations or mileage, what's your best 17 

estimate how close those locations are? 18 

A Johnny Nagle is probably about 10 minutes, not even. 19 

Q Howa about Pasek? 20 

A Same thing. 21 

Q How about the drops in the Seaport area, did you have 22 

deliveries there? 23 

A Where, like what do you mean? 24 

Q By the piers. 25 
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A Like the dry dock? 1 

Q Yeah. 2 

A Yes. 3 

Q How far was that from South Boston? 4 

A Very close. 5 

Q Minutes? 6 

A Minutes. 7 

Q On October 5th, did you say to Joel Kershner same-days on 8 

Morrissey Boulevard, fuck that, pardon my language, but did you 9 

say that? 10 

A Yeah, I could have, yeah. 11 

Q Did you ever tell Mr. Kershner that your supervisor had 12 

instructed you to not do same-days on Morrissey Boulevard? 13 

A Yes. 14 

Q You said this to Mr. Kershner? 15 

A Oh, no.  I thought it meant like talking to you guys.  No. 16 

Q No, with Mr. Kershner on the truck that day. 17 

A Oh, I'm not too sure.  I don't know.  I mean I don't 18 

really know the whole conversation that we had. 19 

Q If Mr. Kershner were to testify that you never indicated 20 

during that day, during that same-day delivery route that you 21 

had been told to not do same-days on Morrissey Boulevard, if he 22 

were to testify that you never raised that issue, would that be 23 

accurate? 24 

A I don't know why it's a big -- I don't know why I'm 25 
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supposed to tell him anything. 1 

Q It's just a question, Mr. Brennan.  Did you understand the 2 

question? 3 

 JUDGE CARISSIMI:  Listen to the question and answer the 4 

question. 5 

 THE WITNESS:  I don't know.  Can you repeat it? 6 

BY MR. SCHWARTZ:  7 

Q If Mr. Kershner were to testify in this matter that you 8 

never explained to him that Mr. Pitre had allegedly instructed 9 

you to skip Morrissey Boulevard same-days, would that be 10 

truthful testimony. 11 

 JUDGE CARISSIMI:  Before you answer, what's the value of 12 

that hypothetical to help me decide this case? 13 

 MR. SCHWARTZ:  Well, he has testified -- 14 

 JUDGE CARISSIMI:  I know what he testified to.  If you 15 

have another witness to testify to something else, then I'll 16 

resolve credibility. 17 

 MR. SCHWARTZ:  The -- 18 

 JUDGE CARISSIMI:  You're asking -- okay, go ahead, tell 19 

me. 20 

 MR. SCHWARTZ:  The value is he's asserting a defense to 21 

his termination now that he hadn't raised during the incident 22 

in question. 23 

 MS. VORRO:  Mr. Brennan is not asserting a defense to his 24 

termination.  The company is asserting -- 25 
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 MR. SCHWARTZ:  Sure he is. 1 

 JUDGE CARISSIMI:  Well, no, again -- 2 

 MS. VORRO:  -- a defense to allegations -- 3 

 COURT REPORTER:  One at a time, please. 4 

 JUDGE CARISSIMI:  My question went to the hypothetical 5 

nature of asking one witness to comment about the testimony of 6 

another.  I know attorneys ask that.  I find it unhelpful and I 7 

don't rely on it. 8 

 MR. SCHWARTZ:  Then I will withdraw the question, Your 9 

Honor.  With those instructions in mind, I'll try to refrain 10 

from doing so. 11 

 JUDGE CARISSIMI:  I appreciate that, sir.  Thank you. 12 

BY MR. SCHWARTZ:  13 

Q You clocked out on October 5th at around 4:15 p.m., is 14 

that correct? 15 

A Yeah.  I'm not too sure. 16 

Q You're not too sure. 17 

A Yeah. 18 

Q Do you know what your clock out times were in the five 19 

days preceding October 5th? 20 

 MS. VORRO:  Objection. 21 

 JUDGE CARISSIMI:  Overruled.  He can tell us if he knows. 22 

 THE WITNESS:  Do I know what the times were? 23 

BY MR. SCHWARTZ:  24 

Q Right. 25 
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A No. 1 

Q Do you know if you ever worked at 6 o'clock? 2 

A I don’t think I ever have.  I'm not too sure. 3 

Q Do you know if you ever worked past 5 o'clock? 4 

A Yeah, I have probably. 5 

Q You've certainly worked past 4:15 in the past, correct? 6 

A Yeah. 7 

Q In fact, isn't it true, Mr. Brennan, that a driver's day 8 

is supposed to end around 5:00 p.m.? 9 

A Yeah. 10 

 MR. SCHWARTZ:  Just one minute, Your Honor? 11 

 JUDGE CARISSIMI:  Certainly.  Let's go off the record and 12 

tell us when you're ready. 13 

 (Off the record from 3:29 p.m. to 3:30 p.m.) 14 

 JUDGE CARISSIMI:  Mr. Schwartz, you may continue. 15 

BY MR. SCHWARTZ:  16 

Q I want to make sure, Mr. Brennan, that I understand your 17 

testimony regarding the incident with the driver helper, Mr. 18 

Diflaminies. 19 

A Yep, Diflaminies. 20 

Q Who else witnessed this incident? 21 

A Oscar Castro and Benjamin Pitre.  That's all I know. 22 

Q What about Mr. Ross? 23 

A He was all the way down at the other end of the loading 24 

dock. 25 
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 MR. SCHWARTZ:  Okay.  That's all I have, Your Honor. 1 

 JUDGE CARISSIMI:  Very good.  Within that range, is there 2 

any redirect by General Counsel? 3 

 MS. VORRO:  Nothing, Your Honor. 4 

 JUDGE CARISSIMI:  Mr. Brennan, you're excused as a 5 

witness, sir.  You can step down.  You're done. 6 

 (Witness excused.) 7 

 JUDGE CARISSIMI:  Let's go off the record. 8 

 (Off the record from 3:31 p.m. to 3:37 p.m.) 9 

 JUDGE CARISSIMI:  Back on the record. 10 

 I understand the parties have reached a stipulation 11 

regarding personnel files that were subpoenaed.  Does General 12 

Counsel wish to propose a stipulation? 13 

 MS. VORRO:  Yes, Your Honor.  The stipulation we would 14 

propose is that the Employer produced the personnel files of 15 

six individuals as follows, Darrell Acker, Justin Diflaminies, 16 

Josh Garvey, Jezreel Guadalupe, Matt Cadoff, and Elan (sic) 17 

Milkins or Mikins, and that those individuals are all 18 

individuals about whom customer complaints were made and there 19 

were no disciplinary notices or warnings or terminations in the 20 

personnel files of any of those individuals. 21 

 JUDGE CARISSIMI:  Can you stipulate to that, Mr. Schwartz? 22 

 MR. SCHWARTZ:  Yes, we can. 23 

 JUDGE CARISSIMI:  And as I take it, my understanding is in 24 

light of the stipulation then Mr. Hallinan will not have to be 25 
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recalled as a witness, is that correct? 1 

 MS. VORRO:  That's correct, Your Honor. 2 

 JUDGE CARISSIMI:  All right, let's go off the record so 3 

Respondent can notify Mr. Hallinan. 4 

 MR. SCHWARTZ:  We've just done that. 5 

 JUDGE CARISSIMI:  Very good, all taken care of, all right.  6 

So now we are ready for our next witness. 7 

 MS. VORRO:  We are, Your Honor. 8 

 JUDGE CARISSIMI:  So let's go back on the record and you 9 

may call the witness. 10 

 MS. VORRO:  Thank you.  General Counsel's next witness is 11 

Oscar Castro. 12 

 JUDGE CARISSIMI:  Mr. Castro, if you would please stand 13 

for a moment? 14 

 THE WITNESS:  Yes, Your Honor. 15 

 JUDGE CARISSIMI:  And raise your right hand. 16 

(Whereupon, 17 

OSCAR CASTRO, 18 

was called as a witness by and on behalf of the General Counsel 19 

and, after having been duly sworn, was examined and testified 20 

as follows:) 21 

 JUDGE CARISSIMI:  Please have a seat. 22 

DIRECT EXAMINATION 23 

BY MS. VORRO:  24 

Q Good afternoon, Mr. Castro. 25 
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A Good afternoon. 1 

Q Are you currently employed? 2 

A I am. 3 

Q Where? 4 

A Maximus in Boston, downtown Boston. 5 

Q Since when? 6 

A About a month now. 7 

Q What do you do for Maximus? 8 

A I actually work in HR, human resources. 9 

Q Did you work for W.B. Mason at some point? 10 

A Yes, I did. 11 

Q From when to when approximately? 12 

A October -- no, September 2012 to October 2015. 13 

Q Were you fired in October of 2015? 14 

A Yes. 15 

Q What was your job at W.B. Mason? 16 

A I was a supply driver. 17 

Q Did you have a particular route? 18 

A I did at the time, yes. 19 

Q At the time you were terminated, what was your route? 20 

A 311, so I did Brighton, Boston, and Brooklyn. 21 

Q Did that route typically have a helper? 22 

A Not typically.  It was given a helper after the helper, 23 

well, I had a helper on my route that got really busy that I 24 

would only get maybe three times a week. 25 
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Q Did that Route Number 311 change at any point in October 1 

of 2015? 2 

A It did.  We started getting more stuff and more supplies 3 

being delivered to everybody as a whole. 4 

Q Was any of that work taken away from you at any point? 5 

A No, not really. 6 

Q Who was your immediate supervisor at the time that you 7 

were fired? 8 

A Jude Felix. 9 

Q Were you at W.B. Mason during the organizing drive in 10 

2015? 11 

A Yes. 12 

Q Did you have any role in getting that campaign started? 13 

A Yes, I did. 14 

Q What was that? 15 

A I was actually one of the members that actually called 16 

first. 17 

Q When approximately did you call -- 18 

A March -- 19 

Q Wait until I finish the question so that the record is 20 

clear. 21 

A Sorry. 22 

Q Approximately when did you contact Local 25? 23 

A March 2015. 24 

Q Why did you contact the Teamsters at that time? 25 



410  

BURKE COURT REPORTING, LLC 

1044 Route 23 North, Suite 206 

Wayne, New Jersey  07470 

(973) 692-0660 

A I was actually injured at the time, my back, from work and 1 

stuff, so I was on worker's comp.  A lot of the guys were 2 

actually complaining about how much the workload was getting 3 

busier and busier. 4 

Q If you weren't at work, how were you hearing those 5 

complaints? 6 

A Through text messages or calls from my co-workers. 7 

Q Who did you get in touch with -- well, first of all, did 8 

you tell anyone, any of your co-workers that you were going to 9 

contact the union? 10 

A Basically, just one at the time. 11 

Q Who was that? 12 

A Rob Coppola. 13 

Q Who did you get in touch with at Local 25? 14 

A Chris Smolinsky. 15 

Q Did you meet with him, at that time? 16 

A Not at that time.  I was over the phone with him. 17 

Q When was the first time you met with Chris Smolinsky? 18 

A Probably a couple of weeks later. 19 

Q So sometime still in March of 2015? 20 

A Yes. 21 

Q Where did you meet him? 22 

A We went to -- I met him at a coffee shop and then we ended 23 

up going to Rob Coppola's house. 24 

Q Was there anyone else there besides you and Mr. Smolinsky? 25 
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A Rob Coppola. 1 

Q What happened after that meeting with Rob Coppola and 2 

Chris Smolinsky? 3 

A We signed cards together at Rob Coppola's house. 4 

Q The two of you each signed cards? 5 

A Yes. 6 

Q Then what happened after that meeting? 7 

A We started talking to like little by little to one on one 8 

with other guys and stuff to explain to them what we were 9 

trying to do. 10 

Q What was it you were explaining to them you were trying to 11 

do? 12 

A Just trying to start the union and we just needed their 13 

backing as much as possible because we needed 70 percent of the 14 

drivers to agree to actually start the campaigning and stuff. 15 

Q Who had told you that you needed 70 percent? 16 

A Chris Smolinsky. 17 

Q At any point either before or after you contacted the 18 

Union did any managers or supervisors talk to you about unions? 19 

A Before we even called, I was talked to about it.  But that 20 

was just because we were hanging out together. 21 

 JUDGE CARISSIMI:  Ms. Vorro, I'm going to interrupt.  If 22 

you could tell me what complaint allegations -- 23 

 MR. SCHWARTZ:  Thank you. 24 

 JUDGE CARISSIMI:  -- Mr. Castro is testifying? 25 
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 MS. RAYMAN-READ:  I think I can help with that, if you 1 

would give me a moment, Your Honor? 2 

 JUDGE CARISSIMI:  Let's go off the record. 3 

 (Off the record from 3:44 p.m. to 3:45 p.m.) 4 

 JUDGE CARISSIMI:  Back on the record. 5 

 Counsel, you may proceed. 6 

 MS. VORRO:  Your Honor, it appears he will be testifying 7 

about Paragraphs 7, 9, 16 and 18 in the consolidated complaint. 8 

 JUDGE CARISSIMI:  Thank you very much.  You may continue 9 

your examination. 10 

BY MS. VORRO:  11 

Q I'm going to ask you the same question again to refresh 12 

your memory as to where we were.  At any point either before or 13 

after you contacted the Union did any supervisors or managers 14 

from W.B. Mason talk to you about unions? 15 

A Yes, before. 16 

Q Who? 17 

A Ryan Clifford. 18 

Q You said this was before you contacted the Union? 19 

A Yes. 20 

Q Do you recall how long before? 21 

A Maybe a few months.  I'm not exactly sure. 22 

Q What did he say to you? 23 

A He just asked us if we were actually -- like he plainly 24 

asked if we were trying to start a union. 25 
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Q Did he say why he was asking that? 1 

A Because he said that Carlos was asking about it. 2 

Q And Carlos would be? 3 

A Carlos DeAndrade, the general manager. 4 

Q How did you respond to him? 5 

A I told him no, because at the time we really weren't 6 

trying to do anything. 7 

Q Did you attend some union meetings after that initial 8 

meeting at Rob Coppola's house? 9 

A Yes. 10 

Q Again, after that first meeting with Mr. Smolinsky, when 11 

was the next union meeting that you went to? 12 

A That I went to?  I'm not too sure, but it was probably a 13 

few months later. 14 

Q Do you know what season it was in? 15 

A Probably the summertime. 16 

Q Why do you remember that it was in the summertime? 17 

A It was hot. 18 

Q This meeting was where? 19 

A At Rob Coppola's house. 20 

Q Was there anyone from the union there? 21 

A Yes, Chris Smolinsky. 22 

Q Was this a meeting or was it a social gathering? 23 

A It was a meeting.  Yeah, it was just a meeting, but it 24 

turned into a social gathering. 25 
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Q Do you remember where the other union meetings were held 1 

that you attended? 2 

A One was held at the Local 25 building in Charlestown and 3 

the other one was at a bar, restaurant/bar at the Westin Hotel 4 

right there in South Boston. 5 

Q Were there pictures taken at either of those meetings? 6 

A Yes, at the Local 25 and at the Westin Hotel. 7 

Q Were you in them? 8 

A Yes, I was. 9 

 MS. VORRO:  May I have a moment off the record, Your 10 

Honor? 11 

 JUDGE CARISSIMI:  Off the record. 12 

 (Off the record from 3:48 p.m. to 3:50 p.m.) 13 

 JUDGE CARISSIMI:  You may proceed, counsel. 14 

 MS. VORRO:  Thank you, Your Honor. 15 

BY MS. VORRO:  16 

Q Did you ask some of the drivers to sign union cards? 17 

A Yes, I did. 18 

Q I've handed you what's in evidence as General Counsel 19 

Exhibits 10(a), (b), and (c).  It's a three-page document.  Do 20 

you have that in front of you? 21 

A Yes, I do. 22 

 JUDGE CARISSIMI:  10(a), (b), and (c), my notes reflect 23 

have not been admitted. 24 

 MR. SCHWARTZ:  Correct. 25 
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 MS. VORRO:  That's correct.  I'm sorry, they're not in 1 

evidence. 2 

 JUDGE CARISSIMI:  You referred to them as being in 3 

evidence. 4 

 MS. VORRO:  They are identified. 5 

 JUDGE CARISSIMI:  That's correct. 6 

 MS. VORRO:  Thank you. 7 

BY MS. VORRO:  8 

Q Looking at the top document, what is it? 9 

A It's a union card. 10 

Q Whose union card is it? 11 

A Darrell Acker's. 12 

Q What's the date on this card? 13 

A 7/24/15. 14 

Q Did you see Mr. Acker sign this card? 15 

A Yes. 16 

Q In front of you? 17 

A Yes. 18 

Q Where were you? 19 

A In my car. 20 

Q Did he give the card back to you right then and there? 21 

A Yes, he did. 22 

Q And he signed it right then and there in front of you? 23 

A Yes, he did. 24 

 MS. VORRO:  Move to admit 10(a). 25 
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 MR. SCHWARTZ:  No objection. 1 

 JUDGE CARISSIMI:  10(a) is admitted. 2 

 (General Counsel's GC-10(a) received.) 3 

BY MS. VORRO:  4 

Q Now if you look at the next sheet, what is it? 5 

A It's another union card. 6 

Q Whose card is that? 7 

A Andrew Allston. 8 

Q What's the date on it? 9 

A 7/24/2015. 10 

Q Did Mr. Allston sign this card in your presence? 11 

A Yes, he did. 12 

Q Did he hand it to you right after he signed it? 13 

A Yes, he did. 14 

Q Where were you when Mr. Allston signed this card? 15 

A Same, in my car. 16 

Q Were they together in the car with you? 17 

A No.  It was one after the other. 18 

 MS. VORRO:  Move to admit 10(b). 19 

 JUDGE CARISSIMI:  Any objection to 10(b)? 20 

 MR. SCHWARTZ:  No objection. 21 

 JUDGE CARISSIMI:  10(b) is admitted. 22 

 (General Counsel's GC-10(b) received.) 23 

BY MS. VORRO:  24 

Q And the third card in that exhibit is 10(c) and what is 25 
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this? 1 

A This is Jovariel Feliciano's card. 2 

Q What's the date on that card? 3 

A 7/24/2015. 4 

Q Did Mr. Feliciano sign that card in your presence? 5 

A Yes, he did. 6 

Q Was he working at the Boston location at the time? 7 

A Yes, he was. 8 

Q Where did he sign the card? 9 

A In my car as well. 10 

Q Did he give it right back to you there, then and there in 11 

your car? 12 

A Yes, he did. 13 

 MS. VORRO:  Move to admit 10(c). 14 

 JUDGE CARISSIMI:  Any objection to 10(c)? 15 

 MR. SCHWARTZ:  No objection. 16 

 JUDGE CARISSIMI:  10(c) is admitted. 17 

 (General Counsel's GC-10(c) received.) 18 

 JUDGE CARISSIMI:  Off the record. 19 

 (Off the record from 3:52 p.m. to 3:53 p.m.) 20 

 JUDGE CARISSIMI:  Back on the record. 21 

 Ms. Vorro, you may continue. 22 

BY MS. VORRO:  23 

Q In the fall of 2015, between September and the time you 24 

were fired, how busy were you at work? 25 
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A Very busy. 1 

Q Was there a particular reason why you were very busy, at 2 

that time? 3 

A Well, first, it was the school season.  Schools had just 4 

started so they started ordering a lot more paper and supplies 5 

and stuff. 6 

Q Can you speak up a little bit?  You're very soft-spoken. 7 

A Sure.  They started ordering more stuff for their school 8 

year and the hospital started ordering more stuff as well.  And 9 

also we started getting more addresses being added to our route 10 

with no knowledge about them, like what they were for and new 11 

companies that we had never seen before as well. 12 

Q Where did those new addresses and companies for 13 

deliveries, what were they the result of if you know? 14 

A We found out later that it was from the buying out of 15 

NEOS. 16 

Q How did you find that out? 17 

A Just from the grapevine, between the workers and stuff. 18 

 JUDGE CARISSIMI:  Did anybody in management ever tell you 19 

that? 20 

 THE WITNESS:  No, sir. 21 

BY MS. VORRO:  22 

Q Can you estimate how many stops or how much work was added 23 

to your route because of the purchase of NEOS? 24 

A To my route alone it was probably a good maybe 20 to 25 25 
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stops a day extra. 1 

Q During this time, again September and October, early 2 

October until you were fired, do you know if the company was 3 

looking for help? 4 

A Yes, they were. 5 

Q How do you know that? 6 

A There was flyers and then the supervisors would talk and 7 

tell us about it.  The HR reps and stuff were letting us know 8 

that they were hiring. 9 

Q Did they say what they were hiring? 10 

A For drivers and warehouse workers. 11 

Q You said that there were flyers.  Where were there flyers? 12 

A By the time clock where we punch in and out, where the box 13 

is where we picked up our paperwork, on the door by the dock as 14 

well. 15 

Q Do you recall anything that those flyers said? 16 

A They said that if you knew of anybody, your family member, 17 

friends, or anyone like that, to let the HR reps know that and 18 

they would try to see if they can get hired there as well. 19 

Q Do you know whether those flyers were still up at the time 20 

that you were fired? 21 

A Yes, they were. 22 

Q Did you participate in a rally on or about September 29th, 23 

outside of W.B. Mason? 24 

A Yes, I did. 25 
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Q Were there any managers present that you saw during that 1 

rally? 2 

A Someone came out after we started and when we were 3 

rallying and stuff. 4 

Q Do you know who it was? 5 

A I forget his name, but he's an older gentleman with white 6 

hair. 7 

Q After the rally, were there any supervisors or managers 8 

present at the Boston facility that weren't normally there? 9 

A Yes. 10 

Q Who, if you know? 11 

A I remember his name distinctly because he talked to me 12 

personally, Jeff DePaul. 13 

Q When approximately did he talk to you personally? 14 

A Probably like a week before I actually was fired. 15 

Q Do you recall what he said to you? 16 

A He was telling me that he was there to try to fix the 17 

problems we were having with the warehouse and getting our 18 

stuff for same-days, for same-day deliveries. 19 

Q Had you ever seen him in the Boston location before that 20 

time? 21 

A No. 22 

Q Any other managers or supervisors who were not normally 23 

around the loading dock -- were there any other managers or 24 

supervisors present in the loading area or in the warehouse 25 
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that you did not typical see there? 1 

A Just the normal people that usually went up there, but 2 

they were starting to go more often. 3 

Q So when you say the normal people, who are you referring 4 

to? 5 

A Carlos and Laura. 6 

Q Who is Laura? 7 

A She's the HR manager. 8 

 JUDGE CARISSIMI:  Can you tell me Carlos' last name? 9 

 THE WITNESS:  Carlos DeAndrade.  Sorry. 10 

BY MS. VORRO:  11 

Q How often was Laura, the HR manager, on the loading dock 12 

after the rally? 13 

A After the rally she was there every day. 14 

Q How often did you see her there before the rally? 15 

A Maybe once or twice every two weeks, three weeks. 16 

Q What was she doing out on the dock? 17 

A Just talking to everyone and either giving us like cookies 18 

or ice cream or something like that. 19 

Q Did you talk to her at all? 20 

A Yes, I did. 21 

Q About anything in particular, about anything about the 22 

union at all? 23 

A Not about the union. 24 

Q Did you attend any mandatory meetings that were run by 25 
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management officials? 1 

A Yes. 2 

Q How many? 3 

A Actually, every single one of them when I was there. 4 

Q Excuse me? 5 

A When I was there, every single one of the meetings they 6 

had made us go to. 7 

Q How many meetings were there that were run by managers, 8 

company managers? 9 

A Company managers? 10 

Q Do you recall? 11 

A I think I went to two of them before I got fired. 12 

Q When if you recall was the first one? 13 

A Probably like that week I was actually fired. 14 

Q Do you recall a meeting on the day the petition for an 15 

election was filed? 16 

A Yes. 17 

Q Who was there from management? 18 

A Carlos DeAndrade, Chris, the HR people. 19 

Q When you say the HR people, who are you talking about? 20 

A Laura and Tim. 21 

Q So Laura Sullivan and Tim Hallinan? 22 

A Yes. 23 

Q And when you say Chris, do you know Chris' last name? 24 

A I do not know his last name.  I always forget. 25 
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Q Where was the meeting? 1 

A The upper conference room in W.B. Mason. 2 

Q Who did the talking? 3 

A Mostly Carlos DeAndrade. 4 

Q How would you describe Mr. DeAndrade at the meeting that 5 

day? 6 

A He was a little flustered, a little bit basically annoyed 7 

I think. 8 

Q What makes you say that? 9 

A Just the way he was talking.  It seemed like he was 10 

nervous about something. 11 

Q What do you remember Carlos saying, Mr. DeAndrade saying? 12 

A Why we were doing this, asking us questions of why we were 13 

doing it and how come this is happening now, and stuff like 14 

that. 15 

Q Do you remember when the next meeting was? 16 

 JUDGE CARISSIMI:  Well, I have a question.  When you say 17 

stuff like that, could you be a little more explicit, a little 18 

more detailed. 19 

 THE WITNESS:  Just more questions like that.  Like in that 20 

same sense as in why we were doing that and how come we were 21 

doing it now. 22 

 JUDGE CARISSIMI:  Did anybody answer his questions? 23 

 THE WITNESS:  No, sir. 24 

 JUDGE CARISSIMI:  Thank you. 25 
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BY MS. VORRO:  1 

Q Do you recall how soon after that meeting the next meeting 2 

was that the company ran? 3 

A The next morning. 4 

Q How did you find out about these meetings? 5 

A Through texts from my supervisor. 6 

 JUDGE CARISSIMI:  The meeting that you testified to just 7 

now with Mr. DeAndrade, how many people, how many employees 8 

would you say were at that meeting? 9 

 THE WITNESS:  It was an emergency meeting, so it was 10 

probably maybe like 10 to 12.  It wasn't that many.  It was 11 

whoever was back from their route for the day. 12 

 JUDGE CARISSIMI:  Thank you.  You may continue, counsel. 13 

 MS. VORRO:  Thank you. 14 

BY MS. VORRO:  15 

Q What about the next morning, how many people approximately 16 

were there at that meeting, drivers, just the drivers? 17 

A Most of the drivers that show up early. 18 

Q Can you -- don't guess, but if you know a number? 19 

A Maybe around 20, 22. 20 

Q Where was that meeting? 21 

A Same place, at the upper conference room in W.B. Mason. 22 

Q Who from management was there at this meeting? 23 

A Carlos DeAndrade, Tim Hallinan, Laura Sullivan, Chris 24 

again, and a few other people that I don't really know their 25 
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names. 1 

Q Do you remember who spoke at this meeting? 2 

A Carlos again and Chris. 3 

Q What do you recall Carlos saying, Mr. DeAndrade? 4 

A Mr. DeAndrade was talking about how they were going to try 5 

to fix it.  They were trying to fix the routes and how they 6 

were going to try to get us more help, and stuff like that, 7 

like just trying to get us to like understand that they're 8 

trying to help. 9 

Q Do you recall anything else that he said? 10 

A He said something about like the sneaker program they had 11 

started for us that we had signed up for.  They were giving us 12 

free sneakers.  Also, the cell phones they got for us as a 13 

whole, as a company. 14 

Q What about them? 15 

A That they were all free and that they had gotten it for 16 

us. 17 

Q Was there anything else that you recall Mr. DeAndrade 18 

saying? 19 

A Not that I can recall. 20 

 JUDGE CARISSIMI:  What's the speaker -- I'm sorry, what's 21 

the sneaker program? 22 

 THE WITNESS:  They were trying to get us sneakers, like 23 

comfortable sneakers that we can work in because we worked 24 

about 10 to 12 hours a day on our feet. 25 
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 JUDGE CARISSIMI:  Did that ever happen? 1 

 THE WITNESS:  I never got to see it.  I was already gone 2 

by the time they actually gave it to them, if they did. 3 

 JUDGE CARISSIMI:  Did Mr. DeAndrade at the meeting that 4 

you're talking about say anything specific about that program? 5 

 THE WITNESS:  Just that they had already started for us, 6 

that they were starting it for us. 7 

 JUDGE CARISSIMI:  Do you know if those were given to 8 

employees free of charge? 9 

 THE WITNESS:  Yes, they were free of charge. 10 

 JUDGE CARISSIMI:  How do you know that? 11 

 THE WITNESS:  Because we had to -- they had a meeting for 12 

it before and we had to sign up for our shoe size and what 13 

color we wanted. 14 

 JUDGE CARISSIMI:  At that prior meeting, you were informed 15 

that this would be at no cost to employees? 16 

 THE WITNESS:  Yes, sir. 17 

 JUDGE CARISSIMI:  Thank you.  You may continue, counsel. 18 

 MS. VORRO:  Thank you. 19 

BY MS. VORRO:  20 

Q You had a pretty good relationship with Mr. DeAndrade, is 21 

that accurate? 22 

A Yes, I did. 23 

Q To your knowledge, was that true of other employees as 24 

well? 25 
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A Yes. 1 

Q Drivers liked him? 2 

A Yes, they did. 3 

Q Did the individual that you identified as Chris speak at 4 

that meeting? 5 

A He did the first meeting. 6 

Q And not at the second one, to your -- 7 

A That I can really not really at the second one. 8 

 JUDGE CARISSIMI:  You don't know Chris' last name? 9 

 THE WITNESS:  I do not know, sir. 10 

 JUDGE CARISSIMI:  Could you describe him for me? 11 

 THE WITNESS:  He's just a tall gentleman with white hair. 12 

 JUDGE CARISSIMI:  You say he's kind of tall? 13 

 THE WITNESS:  Yes. 14 

 JUDGE CARISSIMI:  Is there anything else identifying about 15 

him that you could tell me about? 16 

 THE WITNESS:  Just he always wore suits.  That's as much 17 

as I can -- 18 

 JUDGE CARISSIMI:  All right.  Thank you. 19 

 THE WITNESS:  No problem. 20 

BY MS. VORRO:  21 

Q Do you know how high up in the company Chris was? 22 

A I think he was one of the owners. 23 

Q At either of these two meetings, did Mr. DeAndrade say 24 

anything about the company's history with unions? 25 
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A That they had never signed a contract before and that they 1 

had never negotiated with unions before either. 2 

 JUDGE CARISSIMI:  Which meeting was that said? 3 

 THE WITNESS:  At the second one, in the morning. 4 

 JUDGE CARISSIMI:  Thank you. 5 

 THE WITNESS:  Yes, sir. 6 

BY MS. VORRO:  7 

Q Is it accurate that you were suspended from your job on 8 

October 1, 2015? 9 

A Yes, I was. 10 

Q What happened that day? 11 

A We came back to load up for same-days after I did my 12 

morning shift.  And then Benny Pitre called me, pulled me aside 13 

and he told me that Tim needed to talk to me. 14 

Q Tim is Tim Hallinan? 15 

A Tim Hallinan, yes. 16 

Q Who did you meet with? 17 

A Tim Hallinan and this other gentleman named Joel that I'd 18 

never seen him before. 19 

Q Where did you meet with Mr. Hallinan and Joel? 20 

A In the HR office. 21 

Q Who spoke at this meeting? 22 

A Tim and mostly -- mostly Tim, but Joel spoke a little bit 23 

as well. 24 

Q What did they say -- what did Mr. Hallinan say to you 25 



429  

BURKE COURT REPORTING, LLC 

1044 Route 23 North, Suite 206 

Wayne, New Jersey  07470 

(973) 692-0660 

about that they wanted to talk to you about?  Sorry. 1 

A They wanted to talk to me about an incident that happened 2 

in September. 3 

Q Did you know what they were referring to? 4 

A Yes, I did. 5 

Q First of all, when was the incident that they were 6 

referring to? 7 

A September 28th, I think, I believe. 8 

Q Is there anything that would refresh your memory about 9 

when that incident was? 10 

A That was the BC football game. 11 

Q Is it possible that that game was on September 18th? 12 

A Yes, it's possible. 13 

Q Was this meeting with Mr. Hallinan and Joel on October 1st 14 

the first time you heard anything about the incident that had 15 

happened on September 18th? 16 

A Yes. 17 

Q Where did the incident take place? 18 

A Actually, on the bus, on the way back from the Boston 19 

College game. 20 

Q Who paid for you to go to the game? 21 

A W.B. Mason. 22 

Q Who paid for the bus? 23 

A W.B. Mason. 24 

Q Who paid for the food? 25 
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A W.B. Mason. 1 

Q Was there alcohol provided? 2 

A Yes. 3 

Q By whom? 4 

A W.B. Mason. 5 

Q Did you ride the bus to the game and home? 6 

A Yes. 7 

Q What time roughly were you coming home from the game? 8 

A It was closer to midnight. 9 

Q Who else was on the bus on the way home from the game? 10 

A It wasn't that many people, not as many people as went 11 

with us to the game. 12 

Q Who do you remember being on the bus? 13 

A Sydney Inglese, John Edwards, Mario, and the person I had 14 

the interaction with. 15 

Q Do you know Mario's last name? 16 

A I don't know how to say it.  It's Casanera (sic), 17 

something like that. 18 

Q Do you know the name of the person you had the incident 19 

with? 20 

A I don't know.  I know his first name is Brian. 21 

Q Had you been drinking? 22 

A Yes. 23 

Q Had other people on the bus also been drinking? 24 

A Everyone on the bus had been drinking. 25 
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Q Were there any supervisors on the bus? 1 

A No, not at that time. 2 

Q Describe what happened on the bus to the best of your 3 

memory, slowly and carefully. 4 

A Well, on the way back, we started like me -- like 5 

everybody just talking and stuff.  And then me and Brian 6 

started talking to each other mostly and started like basically 7 

fooling around, which I thought we were fooling around, like 8 

calling each other names and going back and forth.  But then it 9 

got a little bit more serious when we started yelling more and 10 

I started yelling back, and swearing at each other and stuff. 11 

Q What kinds of names were you calling each other? 12 

A Like gay or stuff like -- just stupid stuff like being 13 

stupid, or pussies, or gay, and stuff. 14 

Q Both of you had been drinking? 15 

A Yes. 16 

Q Where were you seated in relation to each other? 17 

A He was more towards the front.  I was more towards the 18 

back. 19 

Q Was this a standard sized -- 20 

A Like a Greyhound bus. 21 

Q So then what happened after you were calling each other 22 

names back and forth? 23 

A I remember that he stood up and started kind of walking 24 

towards me.  That's what I remember seeing.  So that's when I 25 
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got up as well.  And I pushed him back and held him down. 1 

Q How did you hold him down? 2 

A I went like this on his chest and I put him down on the 3 

seat. 4 

Q Did you keep your hands on him? 5 

A Yes. 6 

Q What happened next? 7 

A After a little bit, when I saw he wasn't going to hit me 8 

or anything like that I let him go and I started walking back 9 

to my seat. 10 

Q Did any of the other people on the bus do anything or say 11 

anything to you? 12 

A When he said something again, when I started walking back 13 

to my seat, and then I just kind of turned around.  So Mario 14 

thought I was going to go back, and so he grabbed me and pulled 15 

me back.  But I was already -- I just wanted to get out of 16 

there. 17 

Q When you said he said something to me, as you were heading 18 

back to your seat, who are you referring to? 19 

A Brian. 20 

Q Why did you react so strongly to Mr. Cooper -- sorry, you 21 

did not testify about the individual's name.  Withdraw the 22 

question.  Why did you react so strongly to Brian's movement on 23 

the bus? 24 

A I was trained to de-escalate situations when it comes to 25 
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especially things that I feel like I'm really uncomfortable in. 1 

Q Is there a particular reason why you were uncomfortable in 2 

that situation? 3 

A I felt a little threatened and I have PTSD from military 4 

service. 5 

Q Did the company know that you had PTSD? 6 

A Yes, they did. 7 

Q How did they know that? 8 

A I used to leave to go to therapy once every two weeks.  9 

For same-days, I would leave like early in the afternoon to go 10 

to my therapy sessions. 11 

Q Did you tell anyone in management where you were going? 12 

A Yes.  I always told Ryan Clifford and Jude Felix when he 13 

became my supervisor. 14 

Q What did you tell them? 15 

A I would let them know why I was going to these places and 16 

why I was going to therapy. 17 

Q What did you tell them was the reason? 18 

A I told them that it was PTSD because I just didn't want 19 

them to ask me why was I missing work and stuff, but at least I 20 

know that this is a good reason. 21 

Q Were they supportive? 22 

A Yes, they were. 23 

Q In your meeting on October 1st with Mr. Hallinan and Joel, 24 

what did you tell them about the bus ride back to the 25 
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warehouse? 1 

A I told them the exact same thing that it just escalated, 2 

it was dumb, you know, it was a dumb thing to do and that it 3 

escalated quickly, and I wanted it to just be over and I wanted 4 

to just go home. 5 

 MS. VORRO:  What exhibit are we at, 70? 6 

 JUDGE CARISSIMI:  Yes. 7 

 (General Counsel's GC-70 identified.) 8 

BY MS. VORRO:  9 

Q Mr. Castro, I've just handed you what's been marked as 10 

General Counsel Exhibit 70.  Do you have that in front of you? 11 

A Yes. 12 

Q Is this familiar to you? 13 

A Yes. 14 

Q Is that your signature at the bottom? 15 

A Yes, it is. 16 

Q What's the date on this? 17 

A 10/1/2015. 18 

Q When did you write -- is this your printing above the 19 

signature? 20 

A Yes, it is. 21 

Q When did you write this? 22 

A That day for the meeting that I had with Tim Hallinan. 23 

Q Did they ask you to write a statement? 24 

A Yes, they did. 25 
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 MS. VORRO:  Move to admit GC-70. 1 

 JUDGE CARISSIMI:  Any objection to GC-70? 2 

 MR. SCHWARTZ:  I have no objection. 3 

 JUDGE CARISSIMI:  GC-70 is admitted. 4 

 (General Counsel's GC-70 received.) 5 

BY MS. VORRO:  6 

Q Where did you leave things with Mr. Hallinan and Joel at 7 

the end of that meeting? 8 

A I asked them a few questions on how long it will take for 9 

the investigation, and when they found out about this and why 10 

was it brought up now. 11 

Q What did they say as to the second question, when they 12 

found out about it and why it was brought up now? 13 

A They told me that they had just found out about it that 14 

week. 15 

Q Did you ask any further questions about that? 16 

A The last question I asked was if they can give me a 17 

timeline of when I would know what was going to happen. 18 

Q During that meeting they told you, you were on suspension? 19 

A Yes. 20 

Q Did you ever speak to Brian after the incident? 21 

A I did. 22 

Q When? 23 

A I think a little bit before the meeting and after the 24 

meeting I did, I talked to him. 25 
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Q So both before and after the meeting? 1 

A Well, I saw him in the thing.  I just kind of like just 2 

said how you doing.  That's about it.  But then after the 3 

meeting, I did talk to him. 4 

Q When you say the meeting, you're referring to the meeting 5 

that you just described? 6 

A Yes, on 10/1. 7 

 JUDGE CARISSIMI:  Brian worked for W.B. Mason? 8 

 THE WITNESS:  Yes, he does, sir. 9 

 JUDGE CARISSIMI:  What was his job? 10 

 THE WITNESS:  He worked in the warehouse.  I'm not sure 11 

exactly his job position. 12 

 JUDGE CARISSIMI:  Thank you. 13 

BY MS. VORRO:  14 

Q Did you seek out Brian to speak to or how did you come to 15 

speak to him? 16 

A No, I did.  I sought him out to speak to him. 17 

Q Describe that conversation. 18 

A I got his phone number from one of his friends in the 19 

warehouse and then I just called him just to apologize for the 20 

incident and that I had told him that I got suspended and 21 

stuff. 22 

Q Was it a difficult conversation? 23 

A Not for me.  I kind of just -- I wanted to get it over 24 

with. 25 
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Q Had the company told you or asked you to apologize to him? 1 

A No. 2 

Q Do you know whether Brian was disciplined for his part in 3 

the incident? 4 

A No, he wasn't. 5 

Q How do you know that? 6 

A I asked him, myself. 7 

Q When did you ask him? 8 

A On the phone call. 9 

Q What's the next thing you heard about the company's 10 

investigation? 11 

A I got a call on Monday morning. 12 

Q From whom? 13 

A From Tim Hallinan. 14 

Q Describe that conversation. 15 

A He told me that after the investigation that I no longer 16 

had a job with W.B. Mason. 17 

Q Did you ask him any questions? 18 

A I did.  I wanted to know what kind of evidence they had 19 

against me and why -- if the other person had been disciplined 20 

as well. 21 

Q What did he say? 22 

A He said that they can't give me any information and 23 

whatever W.B. Mason does with an investigation is up to them. 24 

Q Did you tell other supply drivers that you had been 25 
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suspended? 1 

A Yes. 2 

Q Do you remember who you told? 3 

A Rob Coppola and a few other guys that were in constant 4 

text messages with me. 5 

Q Do you remember any of them in particular? 6 

A Marco Becerra and Henry Martinez. 7 

Q Did you tell other supply drivers or helpers that you had 8 

been fired? 9 

A Yes. 10 

Q How did you communicate this? 11 

A Just through texts. 12 

 MS. VORRO:  I have nothing further, Your Honor. 13 

 JUDGE CARISSIMI:  Very good.  Cross-examination, 14 

Mr. Schwartz? 15 

 MR. SCHWARTZ:  Might I request any Jencks materials? 16 

 JUDGE CARISSIMI:  Yes.  What does the General Counsel have 17 

for this? 18 

 MS. VORRO:  General Counsel has two Jencks statements.  19 

The first one is 15 pages.  The second one is five pages with 20 

some authorization cards attached. 21 

 JUDGE CARISSIMI:  How much time would you like? 22 

 MR. SCHWARTZ:  20 minutes, Your Honor?  I know we're 23 

approaching 5:00.  I don't anticipate a ton of cross-24 

examination. 25 
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 JUDGE CARISSIMI:  It's okay if we go beyond 5:00.  I would 1 

like to finish the witness. 2 

 MR. SCHWARTZ:  That's what I was going to ask, so thank 3 

you, Your Honor. 4 

 JUDGE CARISSIMI:  You can have 20 minutes and we will take 5 

as long as necessary to complete the cross-examination today.  6 

Off the record. 7 

 (Off the record from 4:18 p.m. to 4:43 p.m.) 8 

 JUDGE CARISSIMI:  On the record. 9 

 Mr. Schwartz, you can cross-examine. 10 

 MR. SCHWARTZ:  Thank you, Your Honor. 11 

CROSS-EXAMINATION 12 

BY MR. SCHWARTZ:  13 

Q Good afternoon, Mr. Castro.  My name is Fred Schwartz and 14 

I represent W.B. Mason in this matter. 15 

A Good afternoon. 16 

Q I'll try to keep my questions as brief as possible.  You 17 

testified with respect to free cell phones.  The company 18 

provided those to its drivers and employees? 19 

A Yes. 20 

Q Those were provided prior to the union organizing 21 

campaign? 22 

A Before, yes. 23 

Q In fact, don't you still have your W.B. Mason cell phone, 24 

the service -- 25 
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A Yes. 1 

Q -- provided by the company? 2 

A Yes. 3 

Q In your possession now? 4 

A Yes. 5 

Q Even though you've been terminated by the company? 6 

A Yes. 7 

Q Now with regard to the BC, the BC football game incident. 8 

A Yes, sir. 9 

Q You don't remember much about it because you had been 10 

drinking, correct? 11 

A I remember a good amount about it even though I was 12 

drinking.  13 

 MR. SCHWARTZ:  This is Respondent Exhibit 4. 14 

 (Respondent's R-4 identified.) 15 

 MR. SCHWARTZ:  May I approach, Your Honor? 16 

 JUDGE CARISSIMI:  You may. 17 

BY MR. SCHWARTZ:  18 

Q Respondent's Exhibit 4, Mr. Castro, let me direct your 19 

attention to the last page of this, Page 16.  Is that your 20 

signature? 21 

A Yes, it is, sir. 22 

Q You provided this affidavit to the Labor Board on 23 

October 13th of 2015? 24 

A Yes. 25 
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Q At the time you swore to the fact that everything in that 1 

document was truthful and accurate? 2 

A Yes. 3 

Q Same kind of oath that you took today. 4 

A Yes. 5 

Q Is that correct?   6 

 MR. SCHWARTZ:  May I quote, Your Honor, from the 7 

affidavit, Page 10, Lines 6 and 7.  Well, actually, I'll start 8 

at Line 4, on Page 10, "I knew they were referring to an 9 

incident that happened on the bus.  The company had chartered a 10 

bus from the warehouse to the Boston College game on 11 

September 18, 2015.  I do not remember much about it because we 12 

had been drinking." 13 

BY MR. SCHWARTZ:  14 

Q Was that your statement? 15 

A Yes. 16 

Q So this affidavit that you gave was in October 2015, 17 

correct? 18 

A Yes. 19 

Q Within a month actually of the incident in question, 20 

correct? 21 

A Yes. 22 

Q Your testimony at that time, your sworn testimony was that 23 

you don't remember much about the incident because you had been 24 

drinking. 25 
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A Correct. 1 

Q So how do you remember so much about it today when at the 2 

time you didn't remember much about it because you had been 3 

drinking? 4 

A I remember -- 5 

 MS. VORRO:  Objection, Your Honor. 6 

 JUDGE CARISSIMI:  No, overruled. 7 

 THE WITNESS:  I remember what I wrote down from my 8 

statement, which is what I said today as well. 9 

 MR. SCHWARTZ:  But as of -- 10 

 JUDGE CARISSIMI:  I have a clarification.  When you say 11 

your statement, sir, what are you referring to? 12 

 THE WITNESS:  From the statement I gave when I was in 13 

the HR. 14 

 JUDGE CARISSIMI:  And that would be -- I'm going to show 15 

the witness what has been introduced as General Counsel 70.  Is 16 

that what you're referring to, sir? 17 

 THE WITNESS:  Yes, sir. 18 

 JUDGE CARISSIMI:  All right, thank you.  Go ahead, Mr. 19 

Schwartz. 20 

BY MR. SCHWARTZ:  21 

Q So General Counsel's Exhibit 70, Mr. Castro, is dated 22 

what? 23 

A 10/1/2015. 24 

Q And the affidavit that you gave is 10/13/2015, correct? 25 



443  

BURKE COURT REPORTING, LLC 

1044 Route 23 North, Suite 206 

Wayne, New Jersey  07470 

(973) 692-0660 

A Yes. 1 

Q So about 12 days later you gave an affidavit after you 2 

provided the statement, correct? 3 

A Yes. 4 

Q In that affidavit you said you don't remember much about 5 

it because you had been drinking. 6 

A Yes. 7 

Q But now today, June 14, 2016, you remember that incident? 8 

A I remember what I wrote down.  I don't remember the 9 

incident completely, but I do remember what I wrote down on my 10 

statement because I wrote it. 11 

Q So did Brian, the individual that you had this incident 12 

with on the bus, say to you that he would beat you up and fight 13 

you? 14 

A Yes. 15 

Q You remember that. 16 

A Vaguely. 17 

Q Vaguely.  You remember that specifically today. 18 

A That's the part of the trigger that got me to react the 19 

way I did. 20 

Q Was his words he would beat you up and fight you? 21 

A I don't know exactly if those were his words but he said 22 

something in the lines of he would beat me up. 23 

Q And threaten you? 24 

A Yes. 25 
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Q That's what triggered you? 1 

A Part of it, yes. 2 

Q What else triggered you? 3 

A When he got up from the seat. 4 

Q You testified that this occurred on the bus ride on the 5 

way home after the game, correct? 6 

A Yes, sir. 7 

Q The individuals on the bus were Sid Inglese -- 8 

A I'm sorry, what was that? 9 

Q Sid was on the bus as well? 10 

A Yes. 11 

Q An individual named Mario? 12 

A Yes, sir. 13 

Q And John Edwards was also on the bus? 14 

A Yes, sir. 15 

Q Brian, the individual that you had the incident with? 16 

A Yes, sir. 17 

Q And you. 18 

A Yes, sir. 19 

Q Anybody else that you can remember being on that bus? 20 

A I remember there was somebody else.  I didn't know them at 21 

all.  These are the guys that I actually knew. 22 

Q At the time, September 18th of 2015, John Edwards was a 23 

union supporter, correct? 24 

A Yes, sir. 25 
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Q Did John Edwards witness the incident between you and 1 

Brian? 2 

A Yes, sir. 3 

Q Do you know if the company ever spoke to John Edwards? 4 

A I -- 5 

 MS. VORRO:  Objection. 6 

 THE WITNESS:  -- don't. 7 

 JUDGE CARISSIMI:  I'm going to let the witness answer.  He 8 

may know something about this. 9 

 THE WITNESS:  I do not.  I didn't know. 10 

BY MR. SCHWARTZ:  11 

Q Did you ever speak with John Edwards about any company 12 

investigation of this issue? 13 

A I told him that I was going to be under investigation and 14 

that I got suspended. 15 

Q You told that to John Edwards? 16 

A Yes, I did. 17 

Q Did John Edwards ever tell you anything about being 18 

interviewed by management? 19 

A No, sir. 20 

 MS. VORRO:  Objection. 21 

 JUDGE CARISSIMI:  Overruled.  Mr. Castro, I'm going to 22 

make a little direction to you.  When you're asked a question, 23 

if you could just pause for a moment before you answer and that 24 

will give the other side's attorney a chance to object if they 25 
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wish to.  All right? 1 

 THE WITNESS:  Yes, sir. 2 

 JUDGE CARISSIMI:  Now if there is an objection and I say 3 

overruled, that means the question I think is appropriate and 4 

you can answer.  If I say sustained, that means don't answer.  5 

All right?  And if you have any questions about these rules, 6 

you ask me.  All right? 7 

 THE WITNESS:  Okay, sir. 8 

 JUDGE CARISSIMI:  Mr. Schwartz, you may continue. 9 

BY MR. SCHWARTZ:  10 

Q Now understanding your recollection as you sit here today 11 

of the incident, sir, isn’t it true that you started this 12 

incident by calling Brian gay and a fag? 13 

A No, sir.  I don't remember that part. 14 

Q You don't remember that part. 15 

A No, sir. 16 

Q Do you remember calling Mario gay and a fag? 17 

A No, I did not say that to him. 18 

Q Do you remember Brian getting up and calling Oscar, 19 

calling you a pussy? 20 

A Yes, sir. 21 

Q Is it your testimony you never choked Brian? 22 

A Yes, sir. 23 

Q Who was it who were the individuals who pulled you away 24 

from Brian? 25 
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A The only one I remember is Mario. 1 

Q Was it more than one person? 2 

 MS. VORRO:  Objection.  Asked and answered. 3 

 JUDGE CARISSIMI:  Overruled. 4 

BY MR. SCHWARTZ:  5 

Q Was it more than one?  I know you remember one, but was it 6 

more than one? 7 

A There was two people behind me, but Mario was the only one 8 

that actually grabbed me. 9 

Q Okay.  Well, where was Sid Inglese when this incident 10 

occurred? 11 

A He was towards the front of the bus. 12 

Q Where was John Edwards when this occurred? 13 

A Towards the back of the bus. 14 

Q It was Mario and one other individual, correct, who pulled 15 

you away? 16 

A I don't remember, just Mario grabbing me, that's the only 17 

person I remember grabbing me. 18 

Q At what point in time did Mario grab you in terms of the 19 

sequence of this incident? 20 

A I was already walking back to my seat and we were yelling 21 

at each other. 22 

Q You were walking back to your seat and that's when Mario 23 

grabbed you? 24 

A Well, I turned around to say something else and I believe 25 
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he thought that I was going to try to go after him again, so he 1 

pulled me back. 2 

Q How much had you had to drink that night? 3 

A I'm not sure of the count, but I stopped drinking for a 4 

little bit just to make sure that I can make it back to my car. 5 

Q But you're not sure how much you had to drink? 6 

A No, sir. 7 

Q Where was Brian sitting in relation to Sid on the bus? 8 

A He was behind Sid a few rows. 9 

Q Directly behind him? 10 

A No, a few rows back on the bus. 11 

Q Where was John Edwards in relation to Brian? 12 

A He was in the back of the bus, actually a few rows behind 13 

me. 14 

Q Where was Mario on the bus in relation to Brian? 15 

A Probably one row back like me. 16 

Q Did Brian ask you if you were joking around or being 17 

serious? 18 

A Yes. 19 

Q What did you say? 20 

A We were.  I was. 21 

Q So you never said to him that it wasn't a joke and that 22 

you meant it? 23 

A No. 24 

Q Did Brian call you an asshole? 25 
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A Yes. 1 

Q Did you ask Brian to tell him that to call you an asshole 2 

to your face? 3 

A Yes. 4 

Q What happened after you told Brian to call you an asshole 5 

to your face? 6 

A That's when he got up. 7 

Q Did he ever call you an asshole to your face? 8 

A Yes, he did. 9 

Q How close was he to you when he said that? 10 

A He was pretty close. 11 

Q How close is pretty close? 12 

A Actually, I was sitting down still and then he was like 13 

right in front of me. 14 

 JUDGE CARISSIMI:  Could you give me an idea of 15 

approximately how many feet? 16 

 THE WITNESS:  Feet?  Not even two feet, sir. 17 

 JUDGE CARISSIMI:  All right, thank you. 18 

BY MR. SCHWARTZ:  19 

Q After you were pulled back by Mario and perhaps someone 20 

else, did you have any further contact, physical or verbal, 21 

with Brian for the rest of the bus ride? 22 

A No, sir. 23 

Q You never nudged Brian on the way off the bus? 24 

A No, sir. 25 
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Q You never nudged him at all, never had any physical 1 

contact with him after the incident that you testified? 2 

A No, sir. 3 

Q The sneaker program, that was instituted companywide, 4 

correct? 5 

A That I know of, yes. 6 

Q And that was instituted prior to the company's receipt of 7 

the union petition? 8 

A I'm not too sure, sir. 9 

Q With respect to the first meeting that was held by the 10 

company after its receipt of the union petition, were you 11 

present at a meeting the evening of September 28th, at the 12 

Boston branch? 13 

A Yes, sir. 14 

Q Who else was present? 15 

A A few of the drivers that were back from doing their 16 

same-days, which is the end of day. 17 

Q Who did the speaking during this meeting? 18 

A Carlos DeAndrade. 19 

 MR. SCHWARTZ:  May I just have a minute, Your Honor? 20 

 JUDGE CARISSIMI:  You may.  Let's go off the record and 21 

you can tell me when you're ready. 22 

 (Off the record from 4:57 p.m. to 4:57 p.m.) 23 

 JUDGE CARISSIMI:  Back on the record. 24 

 Mr. Schwartz, you may continue.   25 
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BY MR. SCHWARTZ:  1 

Q To your recollection, that meeting that Carlos spoke at 2 

took place on September 28th? 3 

A To my recollection, yes, sir. 4 

Q Well, the next day was a rally, is that correct? 5 

A I don't remember, maybe, I'm not too sure, sir. 6 

Q Let me see if I can just get a reference point.  The 7 

meeting that Carlos held, was that before or after the rally? 8 

A I think it was before the rally. 9 

Q That's the meeting that took place at night or after your 10 

regular working hours in the upper conference room? 11 

A Yes, sir. 12 

Q Carlos DeAndrade was present.  Mike, whose name you don't 13 

know was present? 14 

A Yes, sir. 15 

Q Chris? 16 

A Yes, sir. 17 

Q Tim Hallinan? 18 

A Yes, sir. 19 

Q Laura Sullivan? 20 

A Yes, sir. 21 

Q Anybody else that you can recall from management being 22 

present? 23 

A From management, no, sir. 24 

Q This is the meeting where Carlos did the talking? 25 
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A Yes, sir. 1 

Q Do you recall whether or not this was the day of the rally 2 

or the day before the rally? 3 

A It has to be the day before the rally. 4 

Q Did Chris do any talking? 5 

A A little bit, sir. 6 

Q Do you remember what he said? 7 

A He was just angry about the whole situation. 8 

Q Do you recall anything that he said? 9 

A Just that why was this happening and why were we doing 10 

this. 11 

Q How long did the meeting last? 12 

A It wasn't no more than 10, 15 minutes. 13 

Q And then the next meeting there was another meeting that 14 

you attended? 15 

A Yes, sir. 16 

Q That was at about 6:30 a.m.? 17 

A Yes, sir. 18 

Q Now with respect to your affidavit, I'd like to read 19 

starting on Page 8 -- 20 

 COURT REPORTER:  Can you stand near a microphone for me? 21 

 MR. SCHWARTZ:  Of course.  Starting on Page 8, Line 12, 22 

"That same day of the rally, the company called a meeting back 23 

at the warehouse after our shifts were done, only the people 24 

who were back from their routes at that time, about eight guys, 25 
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including me.  The meeting was in one of the conference rooms.  1 

Carlos DeAndrade was there and Mike, the same guy from the 2 

rally, and Chris, maybe the president or one of them way up 3 

there, and also the HR reps were there, Tim Hallinan, and Laura 4 

Sullivan.  Chris started talking.  He was very upset.  You 5 

could tell because his face started turning different colors.  6 

He raised his voice a little bit, not yelling, just saying how 7 

he was upset and surprised that we did this.  And he said the 8 

company gave us free cell phones and that the company had 9 

started a sneaker campaign (giving us free sneakers for work), 10 

and that they were working on fixing our routes, giving us new 11 

trucks.  No one else talked.  The meeting was about five 12 

minutes." 13 

BY MR. SCHWARTZ:  14 

Q Do you recall making that statement in your affidavit? 15 

A Yes, I do, sir. 16 

Q So Carlos DeAndrade did not speak at that meeting. 17 

 MS. VORRO:  Objection. 18 

 JUDGE CARISSIMI:  On what basis? 19 

 MS. VORRO:  There's no question. 20 

BY MR. SCHWARTZ:  21 

Q Carlos DeAndrade did not speak at that meeting, isn't that 22 

true? 23 

A I remember him speaking.  That's what I remember. 24 

Q Your affidavit says, Page 8, Line 22, "No one else 25 
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talked."  This affidavit was given in October 2015, correct? 1 

A Yes, sir. 2 

Q Is your memory better now in June of 2016 than it was back 3 

in October of 2015? 4 

A I don't know, sir.  It's just stuff that I remember little 5 

by little and -- 6 

Q Stuff that you remember little by -- 7 

 JUDGE CARISSIMI:  Let the witness answer, sir. 8 

 MR. SCHWARTZ:  Sorry. 9 

 THE WITNESS:  I mean I recall certain things and then I 10 

don't.  I mean this is what I'm recalling right now. 11 

BY MR. SCHWARTZ:  12 

Q At the time that you gave the statement no one else 13 

talked, the meeting was about five minutes, was that a truthful 14 

statement? 15 

A Yes, it was, sir. 16 

 MR. SCHWARTZ:  Can I just have one more minute, Your 17 

Honor? 18 

 JUDGE CARISSIMI:  You may.  Let's go off the record. 19 

 (Off the record from 5:03 p.m. to 5:03 p.m.) 20 

 JUDGE CARISSIMI:  On the record. 21 

 Mr. Schwartz, you may continue. 22 

BY MR. SCHWARTZ:  23 

Q Mr. DeAndrade (sic), what time did you start drinking the 24 

day of the BC football game? 25 
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A I started drinking after work around 5:30. 1 

Q So that was a Friday? 2 

A Yes, it was, sir. 3 

Q And the beverages and food were provided by the company? 4 

A Yes, they were, sir. 5 

Q Transportation as well? 6 

A Yes, sir. 7 

 MR. SCHWARTZ:  That's all I have.  Nothing further. 8 

 JUDGE CARISSIMI:  Is there any redirect examination by the 9 

General Counsel? 10 

 MS. VORRO:  There is not, Your Honor. 11 

 JUDGE CARISSIMI:  Very good.  Mr. Castro, you may step 12 

down.  You are excused as a witness, sir. 13 

 THE WITNESS:  Thank you, sir. 14 

 (Witness excused.) 15 

 JUDGE CARISSIMI:  Off the record. 16 

 MR. SCHWARTZ:  I just want to correct the record.  I think 17 

I improperly referred to the witness as Mr. DeAndrade and not 18 

Mr. Castro. 19 

 JUDGE CARISSIMI:  Very good.  Do you want to put that on 20 

the record? 21 

 COURT REPORTER:  We were on the record. 22 

 JUDGE CARISSIMI:  Okay, very good.  So now let's go off 23 

the record. 24 

 (Off the record from 5:04 p.m. to 5:06 p.m.) 25 
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 JUDGE CARISSIMI:  We've had an off the record discussion 1 

about a proposed complaint amendment and motion to consolidate 2 

that the General Counsel is going to make.  We're going to do 3 

that tomorrow morning.  General Counsel has given a copy of the 4 

consolidation order and amended complaint to the Respondent for 5 

them to review tonight and a copy for me also so that I can 6 

take a look at it, and we will address it formally tomorrow 7 

morning on the record. 8 

 With that we are adjourned until 9:00 a.m., tomorrow 9 

morning. 10 

 (Whereupon, at 5:07 p.m., the above-entitled matter 11 

adjourned, to reconvene on Wednesday, June 15, 2016, at 12 

9:00 a.m.) 13 

14 
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              Respondent,  
 
and 
 
INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, LOCAL 25,  

  
              Charging Party. 

 
 
 
 
 
Case No. 

 
 
 
 
 
01-CA-161120, 
01-CA-161428, 
01-CA-161697, 
01-CA-162391, 
01-CA-162884, and 
01-CA-177383 

 

 

 The above-entitled matter came on for hearing pursuant to 

Notice, before THE HONORABLE MARK CARISSIMI, Administrative Law 

Judge, at the National Labor Relations Board, Region 1, Thomas 

P. O'Neill, Jr. Federal Building, Joseph l. Kane Hearing Room, 

10 Causeway Street, 6th Floor, Boston, Massachusetts 02222, on 

Wednesday, June 15, 2016, at 9:05 a.m. 
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I N D E X 1 

 2 
WITNESS             DIRECT  CROSS  REDIRECT  RECROSS  VOIR DIRE 3 
 4 
MARCO BECERRA POZO    465 483    --      --        -- 5 
   6 
JASON COBBLER         496     505    --      --        -- 7 
 8 
KERBY CHERY           514 530    --      --        -- 9 
 10 
DAMON DEROSA          534 547    --      --        -- 11 
 12 
CLAUDIO BRANDAO       552 580    --      --        -- 13 

14 
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E X H I B I T S 1 

EXHIBITS          IDENTIFIED           RECEIVED 2 

General Counsel's: 3 

GC-15-A 561 561 4 

CG-15-B 563 563 5 

GC-16 468 468  6 

GC-71 462 462  7 

GC-72 499 499 8 

9 
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P R O C E E D I N G S 1 

(Time Noted: 9:05 a.m.) 2 

 JUDGE CARISSIMI:  On the record.  We discussed yesterday 3 

that the General Counsel is going to move to introduce and 4 

order further consolidating cases and further amended 5 

consolidated claim.  The most salient aspect of this, is 6 

there's a consolidation of another case and a new allegation 7 

regarding the granting of a wage increase in 2016. 8 

 So at this time, General Counsel, you may move to 9 

introduce your order for the consolidating and further amended 10 

consolidated complaint. 11 

 MS. VORRO:  Thank you, Your Honor.  So General Counsel 12 

moves to admit General Counsel Exhibit 71, which you've already 13 

described. 14 

 JUDGE CARISSIMI:  Right.  And again, we're going to talk 15 

further about it with respondent, but in terms of the 16 

introduction of the document into evidence, Counsel for 17 

Respondent, do you have any objection? 18 

 MR. SCHWARTZ:  No objection. 19 

 JUDGE CARISSIMI:  GC-71 is admitted. 20 

 (General Counsel's Exhibit No. 71 received) 21 

 JUDGE CARISSIMI:  As I indicated, the most significant 22 

aspect of this is that there's an order further consolidating a 23 

new case, which is 01-CA-177383.  That's correct, General 24 

Counsel? 25 
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 MS. VORRO:  Yes, Your Honor. 1 

 JUDGE CARISSIMI:  Mr. Schwartz, could you tell me what the 2 

respondent's position is with regard to consolidating that case 3 

with the existing complaint allegations? 4 

 MR. SCHWARTZ:  Understanding the nature of the allegations 5 

and for purposes of shall we say judicial economy we don't 6 

object.  However, as we discussed off the record, we do 7 

anticipate needing time to prepare a defense with respect to 8 

that, and then unfortunately, I'm just not in a position to 9 

tell you how much time we need. 10 

 JUDGE CARISSIMI:  I understand, sir.  I'm going to grant 11 

the motion, it's not opposed, but even when it's something that 12 

both parties want, it's still something within my discretion.   13 

 But in this case, I think it is clear that the 14 

consolidation is warranted because the allegation regarding the 15 

granting of the wage increase is closely related to the 16 

allegation that a wage increase was not given in 2015.  And I 17 

also agree with counsel for the respondent, I do think that 18 

judicial economy would dictate that in this case, the motion to 19 

consolidate should be granted. 20 

 I think there would be a substantial likelihood of 21 

possible re-litigation of issues and further delay if the case 22 

was to proceed separately.   23 

 The Board has made it very clear that the consolidation 24 

during a trial is subject to the discretion of the 25 
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administrative law judge.  And the seminal case on this issue 1 

is Service Employees Local 87 (Preslay (ph) management) 324 2 

NLRB 774, at 775-776.  It's a 1997 case. 3 

 Mr. Schwartz, do you think you could file an answer to the 4 

order further consolidating and further amended consolidated 5 

complaint when we resume on Monday, June 20th? 6 

 MR. SCHWARTZ:  Yes. 7 

 JUDGE CARISSIMI:  Very good.  And as I indicated, if you 8 

need additional time to prepare your defense to this, you'll 9 

let me know.  If it can be done next week, fine, that would be 10 

I think in all of our interests, but if it is impossible for 11 

you to do so, I will grant you a reasonable recess and we'll 12 

reconvene the trial to have the defense of that allegation. 13 

 MR. SCHWARTZ:  Thank you, Your Honor. 14 

 JUDGE CARISSIMI:  Very good.  All right.  I think we're 15 

ready to call the General Counsel's next witness, so you may do 16 

so. 17 

 MS. RAYMAN-READ:  Thank you, Your Honor.  General Counsels 18 

Marco Becerra. 19 

 JUDGE CARISSIMI:  Mr. Becerra, if you'd please stand for a 20 

moment and raise your right hand. 21 

MARCO A. BECERRA POZO, WITNESS, SWORN 22 

 JUDGE CARISSIMI:  Please have a seat.   23 

 MS. RAYMAN-READ:  May I proceed?  Your Honor, this witness 24 

will be testifying, we believe, regarding paragraphs 9, 12, 16, 25 
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18 and 19. 1 

 JUDGE CARISSIMI:  Thank you. 2 

DIRECT EXAMINATION 3 

BY MS. RAYMAN-READ: 4 

Q Mr. Becerra, hello. 5 

A Good morning. 6 

Q Can you state your name, please, for the record? 7 

A My name is Marco Antonio Becerra Pozo. 8 

Q Okay.  Spell your name, please. 9 

A Yes, it's M-a-r-c-o, A-n-t-o-n-i-o, B-e-c-e-r-r-a, P-o-z-10 

o. 11 

Q Have you ever been employed by W.B. Mason? 12 

A Yes, I have. 13 

Q When were you employed there? 14 

A I started working there in April of 2015. 15 

Q Okay.  And when did you end working there? 16 

A October 2015. 17 

Q Are you currently employed? 18 

A Yes, I am. 19 

Q Where? 20 

A I work for Young & Son Electrical and the (indiscernible) 21 

Guard. 22 

Q And what was your position at W.B. Mason? 23 

A I was a supply driver. 24 

Q Who was your supervisor? 25 
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A My supervisor was Ryan Clifford. 1 

Q Okay.  And what was your schedule every day? 2 

A Roughly 7 a.m. to 5 p.m. 3 

Q What days of the week? 4 

A Monday through Friday. 5 

Q Did you work with anyone on your truck route? 6 

A Yes. 7 

Q Who? 8 

A Jovariel Feliciano. 9 

Q Are you familiar with the organizing campaign in 2015 by 10 

Teamsters 25? 11 

A Yes. 12 

Q When did you first hear about that? 13 

A Sometime in June. 14 

Q Of what year? 15 

A 2015. 16 

Q And how did you hear about it, if you can remember? 17 

A My partner Jova had asked me when we were on our route if 18 

I knew anything about the Local 25. 19 

Q Okay.   20 

 MS. RAYMAN-READ:  I'm going to be showing the witness 21 

what's already been admitted or identified as General Counsel 22 

16.  Do you all have that or do you need a copy?  Do you need a 23 

copy? 24 

 MR. SCHWARTZ:  I think I have it. 25 
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BY MS. RAYMAN-READ: 1 

Q So, Mr. Becerra, I've handed you what's been marked as 2 

General Counsel 16.  Do you recognize that document? 3 

A Yes, I do. 4 

Q What is it? 5 

A This is a signature card for the Teamsters Local 25 Union. 6 

Q What's the date of your signature on that card? 7 

 MR. SCHWARTZ:  Objection.  I don't think he's identified 8 

that it's his signature. 9 

 MS. RAYMAN-READ:  Oh, excuse me. 10 

Q Is it your signature on the card? 11 

A That is my signature, yes. 12 

Q What's the date next to the signature? 13 

A 28th August 2015. 14 

Q Who gave you this card to sign? 15 

A Oscar Castro. 16 

Q Did he give it to you the same day you signed it? 17 

A Yes. 18 

Q Where were you when you signed it? 19 

A In the parking lot outside of the W.B. Mason warehouse. 20 

Q Did you sign the card right then and there? 21 

A Yes, I did. 22 

Q Did you hand it back to Oscar Castro? 23 

A Yes. 24 

 MS. RAYMAN-READ:  Move to admit General Counsel's 16. 25 
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 JUDGE CARISSIMI:  Is there any objection to GC-16? 1 

 MR. SCHWARTZ:  No objection. 2 

 JUDGE CARISSIMI:  GC-16 is admitted. 3 

 (General Counsel's Exhibit No. 16 received) 4 

BY MS. RAYMAN-READ: 5 

Q Did you attend any union meetings? 6 

A Yes, I did. 7 

Q One or more than one? 8 

A More than one. 9 

Q Do you remember where the first one was? 10 

A The first one was at the Local 25 hall in Charleston. 11 

Q About how many other drivers were at that meeting? 12 

A Roughly 20 drivers I would say. 13 

Q Was there a picture taken at that meeting? 14 

A There was. 15 

Q Were you in it? 16 

A I was not. 17 

Q How come? 18 

A I had another business to attend to and I was late, so I 19 

didn't manage to take a picture with the rest of them. 20 

Q Okay.  Does that mean you arrived after the picture was 21 

taken? 22 

A Yes. 23 

Q Did you attend any other union meetings? 24 

A Yes. 25 
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Q Do you remember when the next one was? 1 

A The next one was at M.J. O'Connor's at the Westin Hotel. 2 

Q Okay.  And how many people were at that meeting? 3 

A Close to 30 drivers. 4 

Q Were there any pictures taken at that meeting? 5 

A Yes. 6 

Q Were you in that picture? 7 

A Yes, I was. 8 

Q Did you participate in any group text messages for union 9 

supporters? 10 

A Yes, I did. 11 

Q How did you learn about that text message group? 12 

A I was invited to it by one of the drivers. 13 

Q Do you remember who? 14 

A I do not. 15 

Q Do you recall about how many drivers were on that group 16 

thread? 17 

A Close to 30, it was a lot. 18 

Q Did you ever participate in the thread? 19 

A Yes. 20 

Q Do you remember what you wrote, if anything? 21 

A I wrote statements like, let's do this, we can sit 22 

together, being supportive.  The thread or the general 23 

consensus just to boost morale. 24 

Q Did you participate in the rally that was held after the 25 
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petition was filed? 1 

A Yes. 2 

Q What did you do at the rally? 3 

A I held a sign, and walked around in a circle with the rest 4 

of the drivers, and I chanted, "What do we want, a contract, 5 

when do we want it, now." 6 

Q Do you remember what your sign said? 7 

A My sign said "Stop the war on workers," and it had a 8 

Teamsters 25 logo on it. 9 

Q How many other people do you recall seeing at that rally? 10 

A I'd say plus 30 as well. 11 

Q Did you see any managers or supervisors from the company 12 

there? 13 

A Towards the end of the rally, yes. 14 

Q Do you remember who you saw? 15 

A I saw Tim Hallinan and a gentleman whose name I don't 16 

know, but he has white hair and glasses, an older gentleman. 17 

Q And if you can speak up because this is being tape-18 

recorded -- 19 

A Right. 20 

Q -- just make sure you talk loud enough to be heard. 21 

 JUDGE CARISSIMI:  You were doing good, but you tailed off 22 

at the end on your last answer, so just remember to keep your 23 

voice up.  Okay? 24 

 THE WITNESS:  Yes, Your Honor. 25 
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BY MS. RAYMAN-READ: 1 

Q After that rally, did you attend any meetings that the 2 

company had to talk about the union? 3 

A Yes, I did. 4 

Q One or more than one? 5 

A More than one. 6 

Q And were those meetings mandatory? 7 

A As far as I knew they were mandatory. 8 

Q How did you learn about them? 9 

A Through texts or from Ryan Clifford my supervisor. 10 

Q Where were they held? 11 

A In the upper conference room in the W.B. Mason warehouse. 12 

Q Besides those meetings, do you remember anything else the 13 

company did in response to the union coming? 14 

A They posted three by six posters in the loading dock where 15 

we had our trucks staged. 16 

Q And do you remember what those posters said? 17 

A One of them was a picture of Teamsters sending in money 18 

and the slogan said, "2016 indicted for racketeering," and at 19 

the bottom, "Someone might be okay with thugs, but not us."  20 

And had W.B. Mason on there. 21 

Q Was that the older poster? 22 

A No.  The other one was in reference to Top Chef TV and the 23 

same slogan, "Some might be okay with thugs, but not us," and 24 

the W.B. Mason logo and another one was a dialogue of a cartoon 25 
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Mason employee and his significant other, and it said "Honey, I 1 

gave our money and college money for the kids and health 2 

insurance to the Local 25 Teamsters."  And she said, "Haven't 3 

then been indicted for racketeering," and he said "I think so, 4 

but I think we can trust them."  And the last response was -- 5 

the woman's response and it was a bunch of expletives blocked 6 

by symbols. 7 

Q So there were three signs? 8 

A Yes. 9 

Q When you started working at the company, how many delivery 10 

stops did you have about? 11 

A Close to 60. 12 

 MR. SCHWARTZ:  Your Honor, I don't think there's been any 13 

evidence as to when Mr. Becerra started with the company. 14 

 MS. RAYMAN-READ:  He did say that he started -- 15 

 MR. SCHWARTZ:  I'm sorry, then I missed it. 16 

 JUDGE CARISSIMI:  That's quite all right. 17 

 MR. SCHWARTZ:  What was the answer? 18 

 MS. RAYMAN-READ:  It's about April. 19 

 MR. SCHWARTZ:  Thank you. 20 

 JUDGE CARISSIMI:  Is that correct, Mr. Becerra? 21 

 THE WITNESS:  Yes, Your Honor. 22 

 MR. SCHWARTZ:  My fault, thank you. 23 

 JUDGE CARISSIMI:  That's all right. 24 

BY MS. RAYMAN-READ: 25 
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Q Did you have afternoon deliveries? 1 

A Yes. 2 

Q While you were working at the company, what happened with 3 

your number of delivery stops? 4 

A They increased. 5 

Q Can you describe how much they increased? 6 

A When I started, it was close to 60 stops for morning stops 7 

and then around the time I left, it was closer to 70 stops or 8 

more. 9 

Q Are you familiar with a company called NEOS or New England 10 

Supply Company? 11 

A Yes, I am. 12 

Q How did you find out about NEOS? 13 

A I'd seen their vehicles and some of the docks I delivered 14 

in and -- 15 

Q Okay.  Did the company ever tell you anything about NEOS? 16 

A No. 17 

Q Did you ever hear anything from the company about a 18 

purchase of NEOS? 19 

A No. 20 

Q I'd like to direct your attention to Thursday, October 21 

1st, which is a few days after the rally.  Do you recall having 22 

a conversation with Carlos DeAndrade around this time about 23 

your delivery route? 24 

A Yes. 25 
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Q Where were you when you had that conversation? 1 

A I was inside my truck getting ready for the morning. 2 

Q Can you describe what happened? 3 

A He came up to my truck and asked if there was any stops 4 

that could be taken off the route to make it easier to manage 5 

or make through it later. 6 

Q And how many times, if any, had he approached you before 7 

to discuss making your job easier? 8 

A None. 9 

Q What happened next? 10 

A (No response) 11 

Q Did he do anything after that? 12 

A He gave me his card, I said I would text him. 13 

Q Okay.  Did you follow-up? 14 

A I texted him the following Monday. 15 

Q What did you say in your text? 16 

A I sent him -- I listed a few buildings, 75 State Street, 17 

53 State Street, and 10 Post Office Square that would make the 18 

route a lot lighter if they were managed by another route or 19 

taken off completely. 20 

Q And did he respond to you? 21 

A He said, we'll see what we can do. 22 

Q And what happened next with him? 23 

A He called me while I was done with my route and he asked 24 

me to come in and see him in Tim's office, when I got back to 25 
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the building. 1 

Q Do you know Tim's last name. 2 

A Tim Hallinan. 3 

Q Okay.  Had you ever been called to Tim Hallinan's office 4 

before? 5 

A No. 6 

Q What happened in Tim Hallinan's office?  7 

A When I walked in, he closed the door behind me, Carlos was 8 

at the desk, and there was another gentleman who I'd never seen 9 

before, I believe his name was Michael Penn. 10 

Q Okay.  But you'd never seen him before? 11 

A I never seen him before. 12 

Q Who spoke during the conversation, from the company? 13 

A Carlos did. 14 

Q And what did he say? 15 

A He asked me if I make a delivery to Busin Private Bank and 16 

Trust, I said yes, and he asked me if I remember having an 17 

interaction with the customer and I said yes. 18 

Q Did he refer again to making your route easier? 19 

A Briefly before he asked me that question he said he'd 20 

spoken to logistics and they were working on a solution. 21 

Q Okay.  And when he was talking about 10 Office Square, was 22 

that one of the addresses that you had mentioned being one that 23 

could be removed to make it easier? 24 

A Yes. 25 
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Q So what did he -- go on and describe what happened after 1 

he mentioned this address at 10 -- was it Office Square, did 2 

you say? 3 

A Post Office Square. 4 

Q Post Office Square. 5 

A He read from an e-mail he'd gotten from a customer, of the 6 

customer complaining about me. 7 

Q And did he give you that complaint to look at? 8 

A No. 9 

Q Can you tell me what happened next? 10 

A Tim Hallinan asked me if I could write in my own words 11 

what I had said to the customer, and I said negative, that they 12 

had written -- they had an e-mail from the customer with the 13 

interaction and they had written down on notepads what I had 14 

said in the conversation, and that I wasn't going to sign 15 

anything. 16 

Q What did they tell you the complaint was about, and who 17 

told you, excuse me, who spoke? 18 

A Carlos spoke.  He said -- 19 

Q He did not show you the complaint, but he read it -- did 20 

he read it to you? 21 

A Yes. 22 

Q And do you know what it referred to? 23 

A Yes.  It was a delivery of 15 cases of paper, and I had 24 

asked the customer if he could split his order into either a 25 
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morning and afternoon delivery or into two days, and he said 1 

no.  I asked him if there was any way to work with me, and he 2 

said no to me again.  I asked him again if there was any shot 3 

he could help me out or split his order anyway, and he said no, 4 

I can't.  And I said, I would -- the next time he made the same 5 

order, I would give him ten cases of paper to include legal 6 

paper and leave the rest on the vehicle, on the truck. 7 

Q Okay.  And can you describe what you mean by split an 8 

order? 9 

A To split an order would be if he ordered part of his paper 10 

delivery in the morning, say five pieces, and then the rest for 11 

a same day delivery and the rest being like another 5 or 10, 12 

whatever it was he wanted. 13 

Q Why did you ask the customer to do that? 14 

A The delivery in the building is really brutal for me.  The 15 

entry into the building was a ramp about a 45 degree angle, and 16 

it didn't meet the sidewalk at a flush angle, and it was really 17 

difficult for me to get all the paper into the building, and 18 

there were multiple deliveries in that building as well. 19 

Q During your conversation with Carlos and others in Tim 20 

Hallinan's office after you said no you would not write a 21 

statement, what happened next? 22 

A Afterwards, Tim said they had no choice but to suspend me 23 

and I asked how long it was going to be.  They said they were 24 

going to do an investigation and then let me know, and they 25 
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didn't specify if it was paid or unpaid suspension. 1 

Q Okay.  Did anyone say how long it would last? 2 

A They did not. 3 

Q And what happened next related to that incident? 4 

A Tim walked me -- Tim Hallinan walked me to the time clock 5 

and then he escorted me out of the building. 6 

Q Did you hear back from anybody? 7 

A I called the next day and asked if they had made any 8 

progress with their investigation, and they told me they 9 

hadn't. 10 

Q Can you specify who you mean when you say they? 11 

A Tim Hallinan, I called him personally. 12 

Q Okay.   13 

A And I got a call later in the afternoon telling me that 14 

they had reached a conclusion and that they were just letting 15 

me go, because I took it upon myself to change company delivery 16 

policy and I wasn't authorized to do that.  And I asked Tim if 17 

there was any chance I could get my job back, and he said, 18 

sorry, we're letting you go. 19 

 JUDGE CARISSIMI:  And who called you, sir? 20 

 THE WITNESS:  Tim Hallinan. 21 

 JUDGE CARISSIMI:  Thank you. 22 

BY MS. RAYMAN-READ: 23 

Q Okay.  Switching subjects, before the union petition was 24 

filed and the union had the rally, did you routinely get help 25 
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from supervisors and managers with your group? 1 

A Rarely. 2 

Q To your knowledge, did other drivers routinely get 3 

assistance from managers and supervisors? 4 

A Not as much as necessary. 5 

Q And how about after the rally? 6 

A It was frequent that we got help after the rally. 7 

Q Can you describe frequent? 8 

A About every other day I would say. 9 

Q Were there any other changes you noticed after the rally? 10 

A There was a brand new water cooler on our loading dock, 11 

stocked with water every day and the old one had been gotten 12 

rid of. 13 

Q Did any supervisor or manager ever ask you about your 14 

involvement in the union? 15 

A Not that I remember. 16 

Q Did you ever hear any supervisor or manager ask other 17 

drivers about their involvement with the union? 18 

A Yes. 19 

Q Who did you hear? 20 

A I heard Laura, another HR representative, I don't know her 21 

last name, she would be in and out of trucks speaking to 22 

drivers, to find out who was a union supporter. 23 

Q Did you hear her do that? 24 

A I do not. 25 
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Q How do you know that? 1 

A Through the group texting thread that I had with the other 2 

employees. 3 

 MR. SCHWARTZ:  Objection, hearsay. 4 

 JUDGE CARISSIMI:  It is hearsay. 5 

 MS. RAYMAN-READ:  I'd like to -- I don't think this goes 6 

for the truth of the matter, I think this goes to the -- this 7 

is what about they're starting to get intimidated about and 8 

hearing -- 9 

 MR. SCHWARTZ:  That's for the truth of the matter. 10 

 MS. RAYMAN-READ:  Dissemination. 11 

 JUDGE CARISSIMI:  No, it's dissemination, so I'll permit 12 

it for that basis.  The Board cases talk about -- unlike most 13 

cases where evidence of dissemination isn't really considered 14 

relevant, in a case where the claim is that the bargaining 15 

order is an appropriate remedy, there are cases that say 16 

dissemination is appropriate evidence to receive.  You may 17 

continue. 18 

BY MS. RAYMAN-READ: 19 

Q What, if anything, did you ever hear about the company 20 

making offers of promotions or transfers or raises to drivers? 21 

A I heard of --  22 

 THE WITNESS:  I'm sorry, Your Honor. 23 

 JUDGE CARISSIMI:  Go ahead, answer the question. 24 

 THE WITNESS:  I heard an employee Rob Coppola who was 25 
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offered a $75,000 bonus to vote no on the union specifically 1 

and a position in sales. 2 

Q Anybody else? 3 

A Other people were offered $10,000 bonuses, but I don't 4 

know their names specifically. 5 

Q Did you -- 6 

 JUDGE CARISSIMI:  Let me interrupt for a second.  I just 7 

want to make it clear that testimony of type I will not 8 

consider as evidence in support of the specific unfair labor 9 

practice. 10 

 MS. RAYMAN-READ:  Understood. 11 

 JUDGE CARISSIMI:  I want to make sure everybody 12 

understands that this type of hearsay evidence isn't going to 13 

be enough from this witness to sustain any allegations 14 

regarding the matters that he's just spoken to hearing from 15 

other employees.  All right?  But for the purposes of the 16 

possible remedy in this case, I will permit such testimony.  Go 17 

ahead. 18 

BY MR. RAYMAN-READ: 19 

Q Did you ever hear about John Edwards getting an offer? 20 

A I did not. 21 

Q Did you ever hear about Damon DeRosa getting an offer? 22 

A No. 23 

 THE REPORTER:  Would you keep your voice up, please? 24 

 THE WITNESS:  Sorry.  I did not hear. 25 
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Q So where did you hear about the $10,000 bonuses, do you 1 

recall? 2 

A Through the group text with the other drivers. 3 

Q Okay.   4 

 MS. RAYMAN-READ:  No further questions. 5 

 JUDGE CARISSIMI:  Very good.  Cross-examination. 6 

 MR. SCHWARTZ:  I'd request the Jencks materials. 7 

 JUDGE CARISSIMI:  Does the General Counsel have --  8 

 MS. RAYMAN-READ:  Yes. 9 

 JUDGE CARISSIMI:  I'm sure you have some kind of Jencks 10 

material, and tell us what you have. 11 

 MS. RAYMAN-READ:  We have -- let me tell you the page 12 

numbers.  We have two affidavits.  One is 12 pages, the other 13 

is 2 pages. 14 

 JUDGE CARISSIMI:  Mr. Schwartz, how much time would you 15 

like to prepare your cross-examination? 16 

 MR. SCHWARTZ:  20, 25 minutes, Your Honor. 17 

 JUDGE CARISSIMI:  All right.  One affidavit was 12 pages? 18 

 MS. RAYMAN-READ:  12 and 2. 19 

 JUDGE CARISSIMI:  All right.  I'll give you 25 minutes. 20 

 MR. SCHWARTZ:  Thank you. 21 

 JUDGE CARISSIMI:  So we will be ready to proceed at 5 22 

minutes till 10.  Off the record. 23 

 (Recessed at 9:30 a.m.; reconvened at 9:57 a.m.) 24 

 MR. SCHWARTZ:  Thank you, Your Honor. 25 
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 JUDGE CARISSIMI:  Mr. Schwartz, you may cross-examine. 1 

 MR. SCHWARTZ:  Thank you, Your Honor. 2 

CROSS-EXAMINATION 3 

BY MR. SCHWARTZ: 4 

Q Sir, my name is Fred Schwartz and I represent W.B. Mason 5 

in this matter, good morning. 6 

A Good morning. 7 

Q You testified -- I'm sorry, customer service is critical 8 

to the company, W.B. Mason, correct? 9 

A That's correct. 10 

Q In fact, it is the hallmark of their operations, correct? 11 

A That's correct. 12 

Q Getting the customer their product on time within the 13 

customer's expectations is critical to the company's business, 14 

correct? 15 

A Correct. 16 

Q No one at the company ever told you, as a supply driver, 17 

that you had the authority to tell the customer to order less, 18 

correct? 19 

A Correct. 20 

Q No one at the company told you that you have the authority 21 

as a supply driver to tell a customer that unless they ordered 22 

less product, their product would not be delivered, correct? 23 

A That's correct. 24 

Q So you were acting outside your authority on October 1st 25 
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when you told the customer, Bank of Boston, that unless they 1 

ordered 10 to 12 cases or whatever it was, that you would not 2 

deliver the entire freight, correct? 3 

A Correct. 4 

Q And you told Carlos DeAndrade when you met with him 5 

regarding this incident, that you could understand why the 6 

company would have a problem with your actions, correct? 7 

A That's correct, yes. 8 

Q You had a helper on your route? 9 

A Closer to the time that I left W.B. Mason I had a helper, 10 

before that I had a partner who was working with me full time. 11 

Q On October 1st, the day of the incident at the Bank of 12 

Boston, you had a helper with you, correct? 13 

A That's correct. 14 

Q And is it your position as the supply driver to direct the 15 

helper as to what they should be assisting you with in terms of 16 

the deliveries? 17 

A Yes. 18 

Q Why didn't you utilize a helper if delivering 15 cases of 19 

paper to Bank of Boston was so difficult? 20 

A He was inside of another building making ten other 21 

deliveries. 22 

Q You could have, though, asked him to assist you with the 23 

15 cases, correct? 24 

A I hadn't seen the amount of paper that this building was 25 
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getting until I was already loading it onto the cart. 1 

Q At that time, though, you could've asked for help, 2 

correct? 3 

A He wasn't available, he was in another building making a 4 

delivery. 5 

Q You could have left some of the cases on the truck, made 6 

the delivery to Bank of Boston, went back to the truck and made 7 

the remaining delivery, correct? 8 

A I could have, yes. 9 

Q You chose not to. 10 

A That is correct. 11 

Q You chose to tell the customer that unless they minimized 12 

their order, you would not be fulfilling it. 13 

A I asked them if they could work with me and they said they 14 

would not. 15 

Q Did you ever tell the customer that unless they ordered 16 

less product, you would not fulfill their order? 17 

A No. 18 

Q Did you ever tell the customer that the next time you 19 

ordered 15 cases, you would only deliver 10 and you would leave 20 

the other 5 cases on the truck? 21 

A Or bring them back the next day or after the delivery was 22 

made previously. 23 

Q You told the customer that you would leave 5 cases on the 24 

truck, correct? 25 
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A Correct. 1 

Q And not deliver them at the same time you were delivering 2 

the other 10, correct? 3 

A That's correct. 4 

Q No one in the company gave you authority to do that, 5 

correct? 6 

A Correct. 7 

Q Could you describe how Michael Penn looks? 8 

A He has I would say a bowl cut horseshoe, he's balding, 40 9 

-- between 40 and 50 years old, has glasses, a bit overweight. 10 

 MS. RAYMAN-READ:  I'm going to object.  He said he had 11 

never met this person before and that it was Michael Penn at 12 

the meeting, I don't think he's -- he can't be sure he's 13 

describing him. 14 

 JUDGE CARISSIMI:  Well, there was testimony about Michael 15 

Penn at a meeting, so I think this is fair cross-examination, 16 

I'm going to overrule the objection. 17 

 THE WITNESS:  The person I believe was Michael Penn is the 18 

description I just gave. 19 

BY MR. SCHWARTZ: 20 

Q Balding? 21 

A Yes. 22 

Q How tall? 23 

A I couldn't say, he was sitting. 24 

Q Do you know who Jason Alexander is? 25 



487 

 

BURKE COURT REPORTING, LLC 

1044 Route 23 North, Suite 206 

Wayne, New Jersey  07470 

(973) 692-0660 

A I do not. 1 

Q You ever watch Seinfeld? 2 

A Yes. 3 

Q Do you know who the Costanza character was? 4 

A Yes. 5 

Q Did this individual look at all like George Costanza? 6 

A They had some similarities. 7 

Q What were the similarities? 8 

A Balding with glasses, overweight. 9 

Q And you refused to provide a statement to the company when 10 

they asked you to explain in writing the incident of October 11 

1st. 12 

A I refused to provide a signature. 13 

Q Did you write down anything? 14 

A No. 15 

Q Were you asked to write something down? 16 

A Yes, I was. 17 

Q And did you refuse to write anything down? 18 

A Yes, I did. 19 

Q You testified -- there's -- regarding meetings that were 20 

held by the company after the rally was held, were there 21 

meetings that the company had that you attended? 22 

A Yes, there was. 23 

Q And how many meetings did you attend? 24 

A Three -- two that I remember. 25 



488 

 

BURKE COURT REPORTING, LLC 

1044 Route 23 North, Suite 206 

Wayne, New Jersey  07470 

(973) 692-0660 

Q Tell me about the first one. 1 

A The first one was led by Carlos DeAndrade and there was, 2 

from what I understood, it was mandatory, it was held in the 3 

upper conference room in the W.B. warehouse, and he read from a 4 

piece of paper.  We each got a copy of the piece of paper and 5 

then we went on our route after that. 6 

Q So in relation to when the rally was held, when was this 7 

meeting with Carlos DeAndrade? 8 

A The next day. 9 

Q Who else was present from management at the meeting? 10 

A Tim Hallinan and this gentleman with white hair and 11 

glasses whose name I don't know. 12 

Q Was Leo Meehan there? 13 

A No because Leo Meehan is the other, and I believed at one 14 

point that the gentleman I had mentioned was Leo Meehan, but I 15 

was wrong. 16 

Q So Leo Meehan was not at this meeting where Carlos 17 

DeAndrade read from a piece of paper? 18 

A That I was aware of, no. 19 

 MR. SCHWARTZ:  Can I approach, Your Honor, with 20 

Respondent's Exhibit 4? 21 

 JUDGE CARISSIMI:  5. 22 

 MR. SCHWARTZ:  Sorry.  I'm marking this for identification 23 

as Respondent's Exhibit 5. 24 

BY MR. SCHWARTZ: 25 
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Q And I would show you, Mr. Becerra, the document and direct 1 

your attention to page 13 of the document, and I would ask you 2 

if that's your signature.  Is that your signature that appears 3 

on that document? 4 

A Yes, it is. 5 

Q And that is the affidavit that you provided, one of two 6 

affidavits that you provided to the NLRB in this case? 7 

A That's correct. 8 

Q And you swore under oath at the time that everything in 9 

there was truthful and accurate, correct? 10 

A Yes. 11 

 JUDGE CARISSIMI:  What's the date on that? 12 

 MR. SCHWARTZ:  October 8th, 2015. 13 

Q Is that correct, Mr. Becerra? 14 

A Yes. 15 

 JUDGE CARISSIMI:  I'd like to note counsel has withdrawn 16 

the affidavit from the witness. 17 

 MR. SCHWARTZ:  Thank you.   18 

BY MR. SCHWARTZ: 19 

Q So that I can read from it, Your Honor, starting on page 20 

5, line 18, "I think about a week after that meeting with 21 

management someone on our message thread said we had to go to a 22 

meeting the next day with management in the morning before our 23 

shift started.  My understanding was that it was mandatory, but 24 

it was not specified in the message thread.  The morning of 25 
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that meeting I arrived at 6:10.  The meeting was held in the 1 

warehouse in the upper conference room."  I'm now on page 6, 2 

line 1, "All the supply drivers were there.  From management 3 

was Tim Hallinan, Carlos DeAndrade, Leo Meehan and the same guy 4 

I did not recognize."   5 

 Was that truthful testimony, sir? 6 

A At the time I thought that gentleman was Leo Meehan, and 7 

the gentleman I didn't recognize, I still don't know who he is.  8 

The gentleman I described with white hair and glasses, that's 9 

who I believed was Leo Meehan at the time. 10 

Q But you also said, "And the same guy I did not recognize."  11 

Who was that? 12 

A There was a meeting before that which was not mentioned, 13 

it's also in the affidavit, it was me, Claudio and Vaughn 14 

meeting with a gentleman who I didn't recognize.  It's probably 15 

a page before that one you just read, he was also in that 16 

meeting. 17 

Q So there were two meetings, Carlos DeAndrade spoke at the 18 

first meeting or the second meeting? 19 

A That would be the second meeting with all the supply 20 

drivers. 21 

Q So there was a meeting before that, correct? 22 

A It's hard to remember the timeline, they were very, very 23 

close in proximity. 24 

Q Do you remember a meeting that was held where you were 25 
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asked -- that you were asked to -- had to meet with Tim 1 

Hallinan? 2 

A No. 3 

Q I'm going to show you your affidavit and see if I can 4 

refresh your recollection. 5 

 MR. SCHWARTZ:  May I approach, Your Honor? 6 

 JUDGE CARISSIMI:  You may. 7 

Q Would it refresh your recollection, sir, to read from page 8 

5, lines 4 through 16 of your affidavit? 9 

 JUDGE CARISSIMI:  And you can read that to yourself, sir, 10 

and let us know when you're done. 11 

 (Pause) 12 

 THE WITNESS:  Yes, this was the meeting directly following 13 

the rally. 14 

 JUDGE CARISSIMI:  Counsel is going to take the affidavit 15 

from Mr. Becerra and he has done so.  Do you have a question, 16 

Counsel? 17 

Q After you have reviewed your affidavit, sir, does that 18 

refresh your recollection as to whether or not there was a 19 

meeting where you were called to attend with Tim Hallinan? 20 

A Yes. 21 

Q When was that? 22 

A That was directly -- that was the day after the rally. 23 

Q And who was present from management at that meeting? 24 

A Carlos, a gentleman who I didn't recognize, first time I'd 25 
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seen him before, and that's all who I remember was there. 1 

 JUDGE CARISSIMI:  Can you tell us Carlos' last name? 2 

 THE WITNESS:  DeAndrade, Your Honor. 3 

BY MR. SCHWARTZ: 4 

Q Who was the -- and the other manager that you didn't know, 5 

what did he look like?  Was it a male or female? 6 

A Male. 7 

Q And what did he look like? 8 

A He was average height, early fifties, gray hair, 9 

overweight. 10 

Q Do you know who Chris Meehan is? 11 

A No. 12 

Q Had you ever seen this individual who was at this meeting 13 

before that day? 14 

A No. 15 

Q And the individual that you didn't know read from a speech 16 

at that meeting, correct? 17 

A Yes. 18 

Q And he read it from a piece of paper, correct? 19 

A Correct. 20 

Q And he asked the drivers who were in attendance if they 21 

had any questions -- 22 

A Yes. 23 

Q -- is that correct? 24 

A That's correct. 25 
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Q And no one spoke, correct? 1 

A Correct. 2 

Q The whole thing lasted about ten minutes, correct? 3 

A Between five and ten minutes. 4 

Q And other than reading from the speech and asking if there 5 

were any questions, did the individual that you've identified 6 

as a manager say anything else? 7 

A Not that I recall. 8 

Q The meeting that Carlos DeAndrade held, occurred 9 

approximately a week after the meeting you just testified to. 10 

A Around that time, yes. 11 

Q And Carlos did the speaking at that meeting? 12 

A Yes. 13 

Q And he read from a piece of paper? 14 

A Yes. 15 

Q And the paper said that the company had been informed 16 

about the union petition, correct? 17 

A That's correct. 18 

Q And that the company was shocked to hear the news? 19 

A Yes. 20 

Q And that the company was bound by law so they cannot lie 21 

to us or make us promises, but the union can, correct? 22 

A That's correct. 23 

Q And then he also distributed a copy of that paper to you, 24 

correct? 25 
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A He did, yes. 1 

Q And you provided that paper to the NLRB in connection with 2 

the investigation of this matter, correct? 3 

A That's correct. 4 

Q Did you ever attend any meetings that Michael Penn 5 

conducted? 6 

A Not that I remember. 7 

Q With regard to NEOS, do you know when it was that the 8 

company acquired NEOS? 9 

A I do not. 10 

Q You started with the company in April of 2015, correct? 11 

A Yes. 12 

Q And you had approximately 60 stops when you started. 13 

A That's correct. 14 

Q At the end of your employment in October of 2015, how many 15 

stops did you have on your morning route? 16 

A 70 or more. 17 

Q And do you know whether or not those additional stops were 18 

related to the acquisition of NEOS by the company? 19 

A Yes, they were directly related. 20 

Q And what was the relationship? 21 

A Their -- the used to be NEOS' customers from what I was 22 

told, from any customer that I went to, who was new on my 23 

route, and the slip on the order also said NEOS in the 24 

comments. 25 
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Q When approximately was it, sir, that you started observing 1 

those types of deliveries and hearing those things from 2 

customers? 3 

A I don't remember. 4 

Q Well, in relation to your termination in October, do you 5 

have any idea as to when it would have been that you started 6 

hearing those things? 7 

A I can't say that I do. 8 

 MR. SCHWARTZ:  May I just have a minute, Your Honor?  Off 9 

the record. 10 

 JUDGE CARISSIMI:  You may, off the record. 11 

 (Recessed at 10:14 a.m.; reconvened at 10:15 a.m.) 12 

 JUDGE CARISSIMI:  Do you have any further questions, Mr. 13 

Schwartz? 14 

 MR. SCHWARTZ:  I have no further questions.  And I'm 15 

returning to Counsel for the General Counsel two affidavits 16 

from Mr. Becerra. 17 

 JUDGE CARISSIMI:  Very good. 18 

 MS. RAYMAN-READ:  Thank you. 19 

 JUDGE CARISSIMI:  Ms. Rayman-Read, do you have any 20 

redirect? 21 

 MS. RAYMAN-READ:  I do not. 22 

 JUDGE CARISSIMI:  Mr. Becerra, you are excused as a 23 

witness, sir.  You may step down from the witness stand. 24 

 THE WITNESS:  Thank you, Your Honor. 25 
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 JUDGE CARISSIMI:  We're off the record. 1 

 (Recessed at 10:15 a.m.; reconvened at 10:23 a.m.) 2 

 JUDGE CARISSIMI:  Okay.  You may call your next witness. 3 

 MS. RAYMAN-READ:  Okay.  General Counsel calls Jason 4 

Cobbler. 5 

 JUDGE CARISSIMI:  Would you raise your right hand? 6 

JASON COBBLER, WITNESS, SWORN 7 

 JUDGE CARISSIMI:  Please have a seat. 8 

 MS. RAYMAN-READ:  May I, Your Honor? 9 

 JUDGE CARISSIMI:  You may proceed. 10 

 MS. RAYMAN-READ:  Thank you.  Mr. Cobbler will testify 11 

regarding paragraph 17. 12 

 JUDGE CARISSIMI:  17?  Very good. 13 

DIRECT EXAMINATION 14 

BY MS. RAYMAN-READ: 15 

Q Could you please state your name for the record? 16 

A Jason Cobbler. 17 

Q And can you spell your name? 18 

A J-a-s-o-n, C-o-b-b-l-e-r. 19 

Q Okay.  I'm just going to remind you to speak slowly and 20 

clearly. 21 

 Have you ever been employed by W.B. Mason? 22 

A Yes. 23 

Q When? 24 

A June 2015.  I can't remember the exact date. 25 
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Q Okay.  Do you remember when you stopped working there? 1 

A September 2015. 2 

Q Okay.  In what location did you work? 3 

A South Boston. 4 

Q And what was your position? 5 

A Driver helper. 6 

Q You don’t have to -- it will pick you up, just yeah.  Just 7 

sit up straight.  And how many hours did you work each day? 8 

A It always varied. 9 

Q About from when to when? 10 

A From 7 in the morning, normally in the punch in at 6:30 11 

and finish some time at 4:30, 5:30, according to deliveries. 12 

Q Did you usually work overtime? 13 

A Well, after 3 o'clock at evening, that's when overtime 14 

starts. 15 

Q Okay.  How often did you work overtime? 16 

A Every day. 17 

Q Who was your supervisor? 18 

A I had two supervisor, one named Jude and one named Benny. 19 

Q Do you know their last names? 20 

A No. 21 

 JUDGE CARISSIMI:  First name of the first individual was 22 

Jude, sir? 23 

 THE WITNESS:  Huh? 24 

 JUDGE CARISSIMI:  The first name was Jude. 25 
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 THE WITNESS:  Yes, Jude. 1 

BY MS. RAYMAN-READ: 2 

Q Did you work Monday through Friday? 3 

A Monday through Friday. 4 

Q What was your age? 5 

A $12 an hour. 6 

Q How soon after you started working, did you hear about the 7 

union? 8 

A Like a month or two. 9 

Q Okay.  Who told you about the union? 10 

A My driver, John Edwards. 11 

Q When you say your driver, what do you mean? 12 

A The driver who I was working in the truck with. 13 

Q And where were you when you first heard about it? 14 

A In the yard, in the truck. 15 

Q All right.  I've just given you what's been marked as 16 

General Counsel's Exhibit 72.  Do you recognize that document? 17 

A Yes. 18 

Q What is it? 19 

A That's the form from the union which I signed and dated. 20 

Q And when did you date it, what's the date? 21 

A 8th of 26th, 2015. 22 

Q And that's -- did you say 8/26/15? 23 

A Yes. 24 

Q Who gave you that card? 25 
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A John Edwards. 1 

Q Did you fill it out in front of him? 2 

A Yes. 3 

Q Did you give it back to him right away? 4 

A Yes. 5 

 MS. RAYMAN-READ:  Move to admit General Counsel's Exhibit 6 

72. 7 

 JUDGE CARISSIMI:  Is there any objection to GC-72? 8 

 MR. SCHWARTZ:  No objection. 9 

 JUDGE CARISSIMI:  GC-72 is admitted. 10 

 (General Counsel's Exhibit No. 72 received) 11 

 MS. RAYMAN-READ:  Did you just admit it, Your Honor, I 12 

didn't hear, I'm sorry? 13 

 JUDGE CARISSIMI:  I did. 14 

 MS. RAYMAN-READ:  Thank you. 15 

BY MS. RAYMAN-READ: 16 

Q Where were you when you signed it? 17 

A I was in the truck. 18 

Q Was John Edwards there the whole time? 19 

A In and out. 20 

Q And what did he tell you the card was for? 21 

A The card was for to make the drivers of W.B. Mason a 22 

union. 23 

Q Okay.  Did you attend any union meetings? 24 

A Yes. 25 
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Q One or more than one? 1 

A More than one. 2 

Q Were you in any photographs taken of the union supporters? 3 

A Yes. 4 

Q One or more than one? 5 

A More than one. 6 

Q Did you participate in the rally that was held in W.B. 7 

Mason's parking lot? 8 

A No, I did not. 9 

Q How come? 10 

A Because I was late and apparently if I'd attended a 11 

meeting, I felt that my job would have been terminated. 12 

Q Okay.  I want to call your attention to the day that you 13 

were terminated.  How did you learn that you were being 14 

terminated? 15 

A I didn't learn until I went in the office, to Tim's 16 

office, I was not warned or nothing, being called up before, I 17 

was just -- I wasn't -- how to say it, I was no way. 18 

Q Okay.  And you said Tim, do you know his last name? 19 

A No, I don't. 20 

Q Do you know what his job is? 21 

A No, apparently a manager. 22 

Q Okay.  And can you describe what happened when he called 23 

you into his office? 24 

A We went into his office and he told me that the job is 25 



501 

 

BURKE COURT REPORTING, LLC 

1044 Route 23 North, Suite 206 

Wayne, New Jersey  07470 

(973) 692-0660 

getting slow, and he'd have to let me go. 1 

Q Okay.  Did he tell you anything else? 2 

A No. 3 

Q Did he give you any letters or papers? 4 

A No letters, no papers. 5 

Q Who was the person who hired you? 6 

A Tim. 7 

Q What, if anything, did he tell you about your status when 8 

he hired you? 9 

A He told me that I have two month probation and after two 10 

month probation I'd be permanent. 11 

Q Did he ever mention that you were seasonal? 12 

A No. 13 

Q Did any manager ever tell you you were seasonal? 14 

A After I talked to some of the guys in the yard, and they 15 

asked me about my position, you know, I told them that I was 16 

not -- I was there as a driver, and they told me no, I'm a 17 

seasonal, but I didn't hear it from Tim, I heard from the guys 18 

on the job. 19 

Q So you heard it from other employees? 20 

A Other employees. 21 

Q No managers? 22 

A No managers. 23 

Q After you started working at the company, did you discuss 24 

your future with any managers or supervisors? 25 
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A No. 1 

Q Did you ever discuss your probationary status with 2 

anybody? 3 

A No. 4 

Q Did you ever have any conversations with someone named 5 

Drew about making you a driver? 6 

A Yes. 7 

Q Can you describe that? 8 

A Drew told me -- he asked me if I learn the route that I 9 

was on with the driver that I am with, that they would put me 10 

on a truck eventually in time to come. 11 

Q Do you know Drew's last name? 12 

A No, I don't. 13 

Q Do you know what position he had? 14 

A I think he's a dock manager. 15 

Q When you say dock, do you mean loading dock? 16 

A Loading dock. 17 

Q Did you ever speak with Benny about how long you would be 18 

there? 19 

A Benny, yes. 20 

Q Benny is the supervisor you mentioned earlier? 21 

A Benny, I did not spoke to them, Benny spoke to me. 22 

Q Okay.  So does that mean Benny approached you? 23 

A Yes. 24 

Q Can you describe that conversation? 25 
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A I had an incident on the job where I felled and then he 1 

came to me, and asked if I was all right, I said yes, he said 2 

if I want to take the day to go home and relax, I said no.  He 3 

said, well, they've got to be careful because you've got a long 4 

future here with us on the job, we like how you work, so just 5 

be careful. 6 

 JUDGE CARISSIMI:  When did this occur, sir, this 7 

conversation, can you give me some date? 8 

 THE WITNESS:  This occurred like two months, two months 9 

into I started working, so June, July, mid-August. 10 

 JUDGE CARISSIMI:  All right.  Thank you, sir. 11 

BY MS. RAYMAN-READ: 12 

Q Okay.  Did you ever have a conversation with Terry, 13 

somebody named Terry? 14 

A Yes. 15 

Q What was your conversation with Terry? 16 

A Terry approach me and ask me if I'm permanent on the job. 17 

Q And who is Terry, do you know? 18 

A Terry is a maintenance guy. 19 

Q Okay.   20 

 MR. SCHWARTZ:  I'm sorry, I missed that. 21 

 MS. RAYMAN-READ:  I think he said maintenance. 22 

 JUDGE CARISSIMI:  Maintenance, is that correct? 23 

 THE WITNESS:  Yes. 24 

 JUDGE CARISSIMI:  Do you know if he was a maintenance 25 



504 

 

BURKE COURT REPORTING, LLC 

1044 Route 23 North, Suite 206 

Wayne, New Jersey  07470 

(973) 692-0660 

supervisor, or he's just a maintenance man. 1 

 THE WITNESS:  Maintenance man, I don't know, I didn't know 2 

if he's a supervisor or not, just know he's maintenance. 3 

 JUDGE CARISSIMI:  All right.   4 

 MS. RAYMAN-READ:  Okay.  No further questions. 5 

 JUDGE CARISSIMI:  Very good, cross-examination by 6 

respondent? 7 

 MR. SCHWARTZ:  If there are Jencks materials, I would like 8 

those. 9 

 JUDGE CARISSIMI:  Okay.  Do you have Jencks material? 10 

 MS. RAYMAN-READ:  I do.  11 

 JUDGE CARISSIMI:  And if you could tell us what you have. 12 

 MS. RAYMAN-READ:  Certainly.  There's an affidavit and it 13 

is seven pages plus exhibits. 14 

 JUDGE CARISSIMI:  Very good, and how many exhibits? 15 

 MS. RAYMAN-READ:  Two. 16 

 JUDGE CARISSIMI:  All right.   17 

 MS. RAYMAN-READ:  I believe.  Two or three. 18 

 MR. SCHWARTZ:  Need about 20 minutes about, sir. 19 

 JUDGE CARISSIMI:  All right.  Let's say 20 to make sure, 20 

you know, we're all -- when we're going to be ready.  So we'll 21 

be in recess till -- we'll say ten to 11, but there's a couple 22 

of minutes you have there. 23 

 MR. SCHWARTZ:  Thank you, Your Honor. 24 

 JUDGE CARISSIMI:  So we're off the record. 25 
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 (Recessed at 10:33 a.m.; reconvened at 10:55 a.m.) 1 

 JUDGE CARISSIMI:  On the record.  You may cross-examine. 2 

 MR. SCHWARTZ:  Thank you, Your Honor. 3 

CROSS-EXAMINATION 4 

BY MR. SCHWARTZ: 5 

Q Good morning, Mr. Cobbler. 6 

A Morning. 7 

Q My name is Fred Schwartz and I represent W.B. Mason in 8 

this matter.  I'll be asking you some questions and I hope to 9 

keep it as brief as possible. 10 

 Your work day at W.B. Mason would last until about 5:30 or 11 

6:00 p.m. or sometimes later, correct? 12 

A Yes. 13 

Q And that's because you had to make sure that all of the 14 

deliveries on your truck were made. 15 

A Yes. 16 

Q You knew that you could not simply skip or blow off same 17 

day deliveries. 18 

A No. 19 

Q Could not do that? 20 

A No, can't do that. 21 

Q That's because customer service is critical to the 22 

company, correct? 23 

A Somewhat, yeah. 24 

Q And the same day delivery concept is very important to the 25 
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company. 1 

A Yes. 2 

 MR. SCHWARTZ:  May I have General Counsel's 72, please? 3 

 Thank you.  May I show this to the witness, Your Honor? 4 

 JUDGE CARISSIMI:  You may. 5 

 MR. SCHWARTZ:  And you also have a copy, sir. 6 

BY MR. SCHWARTZ: 7 

Q Just so that we're all clear, you have in front of you 8 

General Counsel Exhibit 72.  That is the authorization card 9 

that you signed? 10 

A Yes. 11 

Q And that contains your handwriting? 12 

A Yes. 13 

Q Anybody else's handwriting? 14 

A No. 15 

Q So, for example, under job title, driver, paren seasonal, 16 

close paren, that's your handwriting? 17 

A Yes. 18 

Q So as of August 26th, 2015, you identified yourself as a 19 

seasonal driver, correct? 20 

A Yes. 21 

Q Who told you you were a seasonal driver? 22 

A Some of the guys in the yard. 23 

Q The conversation you had with the maintenance employee -- 24 

A Yes. 25 
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Q -- that was a maintenance guy who asked you if you had 1 

been made permanent yet, correct? 2 

A Yes. 3 

Q And you had told them that you had not. 4 

A No. 5 

Q What did you tell him? 6 

A In words? 7 

Q Best of your recollection, what did you tell the 8 

maintenance employee who asked you if you were a permanent 9 

employee. 10 

A I told him no I was not permanent enough. 11 

Q And you told him that about two weeks before you were left 12 

go from the company, correct? 13 

A Yes. 14 

Q So as of two weeks prior to your termination, you were 15 

still identifying yourself as a seasonal employee. 16 

 MS. RAYMAN-READ:  Objection, that's not what he said. 17 

 JUDGE CARISSIMI:  Well, it's a question, though. 18 

 MR. SCHWARTZ:  It's a question. 19 

 JUDGE CARISSIMI:  Overruled. 20 

 THE WITNESS:  Myself as a seasonal driver due to the fact 21 

where other guys on the job told me that.  Tim didn't tell me I 22 

was seasonal, nobody else told me I was seasonal.  I talked to 23 

some of the guys and they told me, oh, no, you are a seasonal 24 

guy, so you have to work two months before you get permanent, 25 
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that's how that conversation came up with the seasonal 1 

conception is -- 2 

BY MR. SCHWARTZ: 3 

Q Did you ever hear the word seasonal before you heard it 4 

from other drivers? 5 

A Yes. 6 

Q And who did you hear it from? 7 

A From other guys who were seasonal. 8 

Q Who was that? 9 

A Can't remember their name. 10 

Q Do you know who Elton Romero is? 11 

A Elton Romero, not like knew him, knew him, but I knew his 12 

name. 13 

Q Was he one of the individuals who identified himself as a 14 

seasonal employee? 15 

A No. 16 

Q Did you -- 17 

A I never had no conversation with him. 18 

Q Do you know Kerby Chery? 19 

A No. 20 

Q Do you recall the names of any of the individuals who 21 

identified themselves to you as seasonal employees? 22 

A No. 23 

Q But there were, in fact, employees who identified. 24 

A Yes, that they were season. 25 
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Q Do you know what the season refers to? 1 

A No. 2 

Q You were let go by Tim Hallinan? 3 

A Yes. 4 

Q And that was on a Friday? 5 

A Yes. 6 

Q And that was around 6:30 p.m.? 7 

A Yes. 8 

Q And Tim called you to his office? 9 

A Yes. 10 

Q And was it just you and Tim in the office? 11 

A Me and Tim and another guy, I don't know his name. 12 

Q Do you know whether he was a manager? 13 

A I don't know, he never introduced himself. 14 

 JUDGE CARISSIMI:  Sir, did you -- he did not introduce 15 

himself; is that correct? 16 

 THE WITNESS:  No. 17 

 JUDGE CARISSIMI:  Okay.   18 

BY MR. SCHWARTZ: 19 

Q Did you refer to him as a normal worker, this person who 20 

was a witness? 21 

A I never saw him before. 22 

Q So you didn't know who he was? 23 

A No. 24 

Q Did Tim tell you that work was getting slow? 25 
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A Yes. 1 

Q Did Tim tell you that you were hired as a seasonal driver 2 

helper and they were letting you go? 3 

A No. 4 

 MR. SCHWARTZ:  Respondent's Exhibit 6, Your Honor.  5 

 JUDGE CARISSIMI:  Yes. 6 

 MR. SCHWARTZ:  May I approach the witness? 7 

 JUDGE CARISSIMI:  You may. 8 

BY MR. SCHWARTZ: 9 

Q Sir, I'm going to ask you to look through what's been 10 

identified as Respondent's Exhibit 6 and it is -- directing 11 

your attention to the last page of the text of it.  Is that 12 

your signature that appears on page 7? 13 

A Yes. 14 

Q And the date is October 24th, 2015? 15 

A Yes. 16 

Q And you -- 17 

A The date is October 27th. 18 

Q I'm sorry, October 27th.  Good catch, October 27th, 2015, 19 

correct? 20 

A Yes. 21 

Q And everything in this affidavit as you state was true and 22 

correct, correct? 23 

A Yes. 24 

 JUDGE CARISSIMI:  I'd like to note Mr. Schwartz has 25 
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withdrawn the affidavit from Mr. Cobbler. 1 

BY MR. SCHWARTZ: 2 

Q And page 5 of your affidavit, starting on line 6 -- 16 I'm 3 

sorry, do you recall "Friday, I got back to the yard around 4 

6:30, the manager, Tim, who normally leaves around 5:30 was 5 

there.  Tim called me to his office.  He called another guy, a 6 

normal worker as a witness.  Tim told me that work is getting 7 

slow.  I was hired as a seasonal driver helper and they were 8 

letting me go." 9 

A That was Tim's words. 10 

Q End quote.   11 

A That was Tim's words talking to me. 12 

Q Okay.  I asked you, sir, if Tim said anything more than 13 

they were letting you go because work was getting slow, and you 14 

said no.  Which is true? 15 

 JUDGE CARISSIMI:  Well, he said what he said. 16 

Q Right.  Which is true?  Tim had nothing further to say, 17 

other than he was letting you go because it was slow, or did he 18 

also say that you were hired as a seasonal driver helper and 19 

they were letting you go? 20 

A Yes. 21 

Q So that is accurate? 22 

A Yes. 23 

Q What else did Tim say? 24 

A He didn't say much, he didn't give me no paper or nothing.  25 
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After he finish talking to me, he said you can leave. 1 

Q Did you ask anything of Tim? 2 

A No.  Yes, I asked him if I was fired. 3 

Q And what did Tim say? 4 

A He said no. 5 

Q Did you ask him anything else? 6 

A Pertaining to that, no. 7 

Q Didn't you ask him about a situation that you had had with 8 

John Edwards? 9 

A That was -- I didn't ask him -- that happened, I mean, I 10 

discussed that, I didn't ask him.  That happened and we 11 

discussed that.  That was one of the main points that I was in 12 

Tim's office. 13 

Q On page 5, starting on line 19 of your affidavit, sir, "I 14 

asked if it was because of the situation between me and John, 15 

and Tim told me no."   16 

A Yes, I said that. 17 

Q So you asked? 18 

A Yes. 19 

Q You attended union meetings. 20 

A Yes. 21 

Q And Chris Smolinsky from the Teamsters Union was there. 22 

A Yes. 23 

Q He spoke on behalf of the Teamsters Union? 24 

A Yes. 25 
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Q Isn't it true, sir, that at these meetings, he told the 1 

drivers that they didn't have to worry about W.B. Mason's rules 2 

because the union would protect them? 3 

A I can't remember -- recall him saying that. 4 

Q You can't remember it one way or another? 5 

A I don't remember. 6 

 THE REPORTER:  Can you speak up, please? 7 

 THE WITNESS:  I can't remember. 8 

 MR. SCHWARTZ:  Nothing further. 9 

 JUDGE CARISSIMI:  Very good.  Is there any redirect by 10 

General Counsel? 11 

 MS. RAYMAN-READ:  No, Your Honor. 12 

 JUDGE CARISSIMI:  Mr. Cobbler, you are excused as a 13 

witness.  You may step down and leave the witness stand. 14 

 MR. SCHWARTZ:  I'm returning the affidavit. 15 

 JUDGE CARISSIMI:  Thank you.  And with that, let's go off 16 

the record briefly. 17 

 (Recessed at 11:06 a.m.; reconvened at 11:07 a.m.) 18 

 JUDGE CARISSIMI:  On the record.  General Counsel, you may 19 

call your next witness. 20 

 MS. VORRO:  The General Counsel calls Kerby Chery. 21 

 JUDGE CARISSIMI:  Mr. Chery, if you could please stand for 22 

a moment and raise your right hand. 23 

KERBY CHERY, WITNESS, SWORN 24 

 JUDGE CARISSIMI:  Please have a seat. 25 
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DIRECT EXAMINATION 1 

BY MS. VORRO: 2 

Q Mr. Chery, would you spell your first -- state and spell 3 

your first and last names. 4 

A My first name is K-e-r-b-y, my last name is C-h-e-r-y. 5 

Q Thank you.  And I'm going to ask you to speak up.  You 6 

don't have to lean into the microphone, but you do need to 7 

speak up. 8 

A Okay.   9 

Q Thank you.  Mr. Kerby, are you currently employed? 10 

A Yes, I am. 11 

Q Where? 12 

A 1800 Radiator in Norwood, Massachusetts. 13 

Q Have you ever worked there before? 14 

A Yes, I have. 15 

Q When did you last work for that company? 16 

A July of 6. 17 

Q Excuse me? 18 

A July 6th of 2015. 19 

Q And why did you leave that company at that time? 20 

A To go to W.B. Mason. 21 

Q And from when to when did you work at W.B. Mason? 22 

A From July 7th to the first week of October I believe. 23 

Q Of the year? 24 

A 2015. 25 
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Q And what was your job there? 1 

A Supply driver assistant. 2 

Q In the Boston location? 3 

A Yes. 4 

Q And what -- is that also called a supply driver helper? 5 

A Yes. 6 

Q What did that involve? 7 

A I basically did everything that the supply driver did 8 

beside drive trucks, so just delivering the products to the 9 

clients, whatever it was, like boxes of paper, tissues, drinks. 10 

Q Who hired you? 11 

A Tim. 12 

Q Do you know Tim's last name? 13 

A No, I don't. 14 

Q Do you know what his position was or what department he 15 

worked in? 16 

A HR. 17 

Q Did you have an interview with Tim? 18 

A I believe I had an interview with him on a Saturday. 19 

Q And when you interviewed with Tim, did you discuss your 20 

future with the company at all? 21 

A Yes, I did. 22 

Q What do you remember about that discussion? 23 

A I was trying to get my foot in the door and the supply 24 

driver's helper was a position that was open, but he said did I 25 
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want to be a driver, and I was like, yes, I do, I would like to 1 

be a driver if you're willing to train me. 2 

Q And did you, at that time, have a driver's license? 3 

A Yes. 4 

Q Did you have any other credentials to enable you to be a 5 

driver? 6 

A The only thing I was missing was a medical DOT card I 7 

believe. 8 

Q The DOT card, the DOT card? 9 

A Yeah. 10 

Q Now, you said that you were working at the time for 1800 11 

Radiator? 12 

A Yes. 13 

Q What -- did Tim tell you that you would be hired at -- did 14 

he hire you? 15 

A Yes, he did hire me. 16 

Q Was that during your interview? 17 

A Yes. 18 

Q And did he tell you you were going to be a seasonal 19 

employee? 20 

A No. 21 

Q What did he tell you about your employment, if anything? 22 

A He said it was a probationary period and if he liked my 23 

work, liked my work ethic, that he would've hired me. 24 

Q Would you have left your current job for a seasonal 25 
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position? 1 

A No, I wouldn’t. 2 

 MR. SCHWARTZ:  Objection. 3 

 JUDGE CARISSIMI:  Overruled. 4 

 THE WITNESS:  No, I wouldn't have left my job for a 5 

seasonal position. 6 

BY MS. VORRO: 7 

Q Did you have a particular route or driver that you worked 8 

with? 9 

A No, I didn't, I was like a floater, I went from driver-to-10 

driver. 11 

Q So did you report to any particular supervisor? 12 

A There were gold stars, but I had like -- there were 13 

several gold stars on the dock. 14 

Q And were you at W.B. Mason during an organizing drive in 15 

2015? 16 

A An organizing drive? 17 

Q Yes, by the Teamsters Local 25? 18 

A Yes. 19 

Q And how did you hear about that? 20 

A I heard about it from one of the supply drivers. 21 

Q And who is that? 22 

A Kenny DeAndrade. 23 

Q Do you remember when you heard about it from Kenny 24 

DeAndrade? 25 
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A While working with him one day. 1 

Q Do you remember what month or? 2 

A Say like before September, like August, late August. 3 

Q What do you remember -- withdrawn. 4 

 Did you attend any union meetings? 5 

A Yes, I have. 6 

Q Do you remember how many? 7 

A Two to three. 8 

Q And where were they? 9 

A M.J. O'Connor's, I believe that's the name of the pub by 10 

the hotel by South Boston -- in South Boston. 11 

Q And was there -- were there others that you attended? 12 

A Yes.  In the same vicinity, but like the hotel side of 13 

things, like one of the conference rooms.   14 

Q And any others that you recall attending? 15 

A No, those were the only two, besides the pub and the twice 16 

that I went to a conference room. 17 

Q Now, what do you recall about the meeting at M.J. 18 

O'Connell or M.J. O'Connor I believe you called it, the pub at 19 

the hotel? 20 

A That was the first meeting I went to and Chris was there 21 

and a bunch of the other drivers were there and driver 22 

assistant helpers were there, and I was there -- like that was 23 

the first time I seen everybody I was a part of supporting the 24 

union. 25 
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Q Had you already signed a card at this point? 1 

A Yes. 2 

 JUDGE CARISSIMI:  Who's Chris? 3 

 THE WITNESS:  Chris? 4 

 JUDGE CARISSIMI:  Yeah. 5 

 THE WITNESS:  Chris is the representative of the Teamsters 6 

25. 7 

 JUDGE CARISSIMI:  Would you happen to know his last name? 8 

 THE WITNESS:  No, I don't know. 9 

 JUDGE CARISSIMI:  Okay.   10 

BY MS. VORRO: 11 

Q What did you get out of going to that meeting? 12 

A It was just encouraging that we go for the Teamsters like 13 

support the Teamsters and support the union coming in and 14 

seeing the other drivers there, showing that they wanted to 15 

unify and be a team about going forward with getting a union 16 

into W.B. Mason. 17 

Q Do you know approximately how many drivers and driver 18 

helpers were there at that meeting? 19 

A I would say something like over 25 plus. 20 

Q And were there any pictures taken? 21 

A Yes, there were. 22 

Q Were you in it or the pictures? 23 

A Yes. 24 

Q And you at this second union meeting that you attended at 25 
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the hotel -- conference room of the hotel? 1 

A Yeah. 2 

Q Were you still working at W.B. Mason at the time of that 3 

meeting? 4 

A No. 5 

Q Do you recall a rally held outside of W.B. Mason on or 6 

about September 29th? 7 

A Yes. 8 

Q Did you participate? 9 

A Yes. 10 

Q Now, do you recall attending any meetings held by the 11 

company that were run by company managers? 12 

A Yes. 13 

Q When was the first one? 14 

A On the same day of the rally. 15 

Q Okay.  And how did you find out about it? 16 

A The Gold Stars told us to attend it. 17 

Q And was this before or after your shift? 18 

A Before the shift. 19 

Q Do you recall who was there from the company? 20 

A I wasn't -- I didn't really know many of the people but I 21 

recognized Tim was there, Carlos was there, the rest of the 22 

supply drivers were there, but as far as the hierarchy, I 23 

didn't recognize most of them, because I didn't really meet 24 

many of them before. 25 
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Q Did you recognize a woman from human resources there? 1 

A Yes, but I wasn't familiar -- I'm not familiar with her 2 

name, but I was told she was from human resources.  She wasn't 3 

around before. 4 

Q Who spoke at that meeting? 5 

A Carlos spoke. 6 

Q Do you remember what he said? 7 

A He was talking about how the Teamsters weren't like good 8 

for the company and good for us as employees, and that they 9 

were thugs and they would like try to swindle us out of our 10 

money. 11 

Q Do you recall anything else that he said? 12 

A There was also -- showing some type of like empathy 13 

towards like the workers that were there, and saying that, you 14 

know, we're going to work through this together and, you know, 15 

I know you guys, I know your kids and everything like that, and 16 

it's unfortunate that we have to go through the situation, but 17 

he was just trying to, like -- I guess comfort them and let 18 

them know that he was still a supporter of them. 19 

Q Did he say -- 20 

 JUDGE CARISSIMI:  Ms. Vorro, I'm going to interrupt you.  21 

Could you tell me what complaint allegations the testimony goes 22 

to? 23 

 MS. VORRO:  17. 24 

 JUDGE CARISSIMI:  17. 25 
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BY MS. VORRO: 1 

Q Did he say anything about what position the company would 2 

take on the issue of the union? 3 

A Yeah.  He said somewhere along the lines that they'd been 4 

down this road before, and that they were prepared to go down 5 

it again and contest. 6 

 JUDGE CARISSIMI:  I need to interrupt again.  This 7 

testimony isn't going to some other complaint allegation? 8 

 MR. SCHWARTZ:  Right, right about where I was going, Your 9 

Honor. 10 

 MS. VORRO:  And number 11. 11 

 JUDGE CARISSIMI:  11 and 17, any others? 12 

 MS. VORRO:  Can I take a moment, Your Honor, I don't want 13 

to -- 14 

 JUDGE CARISSIMI:  Let's go off the record. 15 

 (Recessed at 11:17 a.m.; reconvened at 11:18 a.m.) 16 

 JUDGE CARISSIMI:  Back on the record.  You may proceed, 17 

Ms. Vorro. 18 

 MS. VORRO:  Thank you. 19 

BY MS. VORRO: 20 

Q Was there -- were there any other management officials who 21 

spoke at that meeting? 22 

A I believe so. 23 

Q Do you know who? 24 

A No, I don't know their names. 25 
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Q Can you -- was it male or female? 1 

A Male. 2 

Q Do you -- can you describe him? 3 

A Elderly is the most I can say. 4 

 THE REPORTER:  You need to keep your voice up, please. 5 

 JUDGE CARISSIMI:  Yeah, Mr. Chery, you need to speak up a 6 

little bit, talk loud enough so that everybody who's sitting 7 

down there can hear you. 8 

 THE WITNESS:  All right.   9 

BY MS. VORRO: 10 

Q What color hair, if you remember?  If you don't -- 11 

A I don't remember. 12 

Q Was he Caucasian? 13 

A Yes. 14 

Q Do you recall anything that he said? 15 

A Basically along the same things that Carlos was saying. 16 

Q Were there refreshments served at that meeting? 17 

A Yeah, breakfast.  Breakfast was served like Dunkin Donuts 18 

and coffee. 19 

Q Were there any other times during the campaign that the 20 

company provided food or drinks? 21 

 MR. SCHWARTZ:  Your Honor, this is beyond 11 and beyond 22 

17, objection. 23 

 MS. VORRO:  Well, Your Honor, I thought it was for your 24 

convenience to know what the complaint paragraphs. 25 
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 JUDGE CARISSIMI:  But it's for the respondents also.  I 1 

mean, so we know, is this -- is it food and drinks a complaint 2 

allegation, or is this just for the description of the meeting?  3 

I mean, that's important for everybody to -- 4 

 MS. RAYMAN-READ:  We're trying to go off two different 5 

documents to figure out which paragraphs we're addressing, so 6 

we just neglected one paragraph.  We apologize.  So 16.  So 7 

paragraph 16 as well, Your Honor. 8 

 JUDGE CARISSIMI:  All right.  So this is 16 also?  All 9 

right.  Very good. 10 

 MS. RAYMAN-READ:  We've been trying very hard to do that. 11 

 JUDGE CARISSIMI:  All right.  Please make an effort.  If 12 

you need time before a witness is called, take the time then.  13 

I think it's better that way. 14 

 MS. VORRO:  Thank you, Your Honor. 15 

BY MS. VORRO: 16 

Q Were there any other times during the campaign that the 17 

company provided food or drinks? 18 

A On other -- afterwards of the rally first meeting, they 19 

would have some breakfast in the breakroom and stuff like that. 20 

Q Any other times? 21 

A Before then, no. 22 

Q No, after the rally -- 23 

A Yeah, after the rally. 24 

Q -- before you were let go? 25 
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A Yes. 1 

Q Where was food provided? 2 

A In the breakroom. 3 

Q And how often? 4 

A Like every other day. 5 

Q And was that true before the rally, was there food 6 

provided in the breakroom before the rally? 7 

A No. 8 

Q Do you know a Gold Star named Benny? 9 

A Yes, I do. 10 

Q Do you know Benny's last name? 11 

A No, I do not. 12 

Q Did you have any conversations with him during the union 13 

organizing campaign? 14 

A Yes, I did. 15 

Q Do you recall when? 16 

A It had to be like two days before I was let go. 17 

Q And do you remember what day you were let go? 18 

A First week of October or something. 19 

Q And where was the conversation that you had with Benny? 20 

A I was working with him that day. 21 

Q Was he the driver? 22 

A Yes. 23 

Q What do you remember about your conversation with him, 24 

walk us through it, please? 25 
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A He kept at somewhat aiming at whether I was with the union 1 

or not and how the union would somewhat like mess with his 2 

money. 3 

Q Did he say anything about your work as a driver helper? 4 

A Yeah, I've always been inquisitive about my work, and he 5 

was saying that I was a good worker and a lot of people had a 6 

good thing to say about me that I was a good worker, and that I 7 

should be looking forward to getting my own route soon, and 8 

that he would go about helping me get that. 9 

Q Did you have -- other than the meeting that you described 10 

a couple of minutes ago with company management, did you ever 11 

attend any other company meetings run by managers? 12 

A No. 13 

Q Did you wear -- as a driver helper, did you wear a 14 

uniform? 15 

A At first I didn't, then I was given two shirts, but I did 16 

order a uniform. 17 

Q And do you remember when you ordered your uniform 18 

approximately? 19 

A Probably two weeks after being hired. 20 

Q And did you ever get them? 21 

A No. 22 

Q Did you ever have any discussion with anyone in management 23 

about your uniforms? 24 

A I asked the Gold Stars about it, but I was kind of like 25 
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just brushed off and just told to get to work. 1 

Q And in the few days after the rally before you were fired, 2 

did you have any discussions with any managers about your 3 

uniforms? 4 

A Yes, I did. 5 

Q With whom? 6 

A I don't remember the gentleman's name, but somebody that I 7 

recognized before, asked me if I had any issues with the 8 

company and I was just telling him that I would like it if I 9 

have my uniform.  And he said that he seen my uniform, he asked 10 

what my name was, I said Kerby, and he said Chery, and he said 11 

he seen my name on a box which was a box of uniforms. 12 

Q And did he say anything else about the uniforms? 13 

A Yeah, he said he would get it to me later on that 14 

afternoon or the next day. 15 

Q And did he? 16 

A No. 17 

Q Did you ever get a uniform? 18 

A No. 19 

Q Why not? 20 

A I was terminated. 21 

Q How were you notified that you were terminated? 22 

A I was working that day alongside I believe Nick and Nick 23 

was phone called and told to tell me to meet Tim in his office 24 

after the work day. 25 
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Q Do you recall Nick's name, last name? 1 

A No. 2 

 JUDGE CARISSIMI:  Was Nick a driver? 3 

 THE WITNESS:  Yes, he was a driver. 4 

 JUDGE CARISSIMI:  Like a regular supply driver? 5 

 THE WITNESS:  Yes. 6 

 JUDGE CARISSIMI:  Okay.  Thank you. 7 

BY MS. VORRO: 8 

Q And so did Nick say why you needed to go see Tim? 9 

A No. 10 

Q Did you have any idea why? 11 

A I thought it was for the uniforms. 12 

Q Is that what Tim wanted? 13 

A Is that what Tim wanted? 14 

Q Is that what he wanted to see you about, the uniforms? 15 

A No. 16 

Q When you went to -- did you go to see him at the end of 17 

that day? 18 

A Yes, I did. 19 

Q In his office? 20 

A Yes. 21 

Q Was anyone else present? 22 

A No. 23 

Q What did he say to you? 24 

A He said it was unfortunate that he had to let me go. 25 
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Q What else did he say, if anything? 1 

A Not much more after that.  I asked him why and he said 2 

like, the company just going through a hard time right now, and 3 

you know, that was pretty much it. 4 

Q Were you surprised? 5 

A Yeah, I was surprised. 6 

Q Did he say in that meeting about you having been a 7 

seasonal employee? 8 

A No. 9 

Q Did he say the word seasonal? 10 

A No. 11 

Q At the time, do you know whether the company was looking 12 

to hire people at the time you were let go? 13 

A Yes. 14 

Q How do you know that? 15 

A I seen flyers in the bathroom and the breakrooms. 16 

Q And what do you recall about those flyers? 17 

A Was asking if we had any friends or relatives that would 18 

be looking for like having a job at W.B. Mason. 19 

Q And were those flyers still up on the day you were 20 

terminated? 21 

A Yes. 22 

 JUDGE CARISSIMI:  Mr. Chery, remember to keep your voice 23 

up. 24 

 THE WITNESS:  All right.  Sorry about that. 25 
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 MS. VORRO:  Nothing further, Your Honor. 1 

 JUDGE CARISSIMI:  Very good.  Cross-examination? 2 

 MR. WISSA:  Your Honor, can we have Mr. Kirby's Jencks 3 

material please? 4 

 JUDGE CARISSIMI:  Mr. Chery? 5 

 MR. WISSA:  Mr. Chery, I apologize. 6 

 JUDGE CARISSIMI:  That's quite all right.  Yes, what does 7 

the General Counsel have for production under Jencks? 8 

 MS. VORRO:  One affidavit that's substantively 11 pages, 9 

no attachments. 10 

 JUDGE CARISSIMI:  And how many time would you like, Mr. 11 

Wissa? 12 

 MR. WISSA:  Can we have 25 minutes please? 13 

 JUDGE CARISSIMI:  Yes, I'll give you 25 minutes.  So we 14 

will be ready to proceed at ten minutes till 12. 15 

 MR. WISSA:  Thank you, Your Honor. 16 

 JUDGE CARISSIMI:  And with that, we're off the record. 17 

 (Recessed at 11:27 a.m.; reconvened at 11:52 a.m.) 18 

 JUDGE CARISSIMI:  On the record.  Mr. Wissa, you may 19 

cross-examine. 20 

 MR. WISSA:  Thank you, Your Honor. 21 

CROSS-EXAMINATION 22 

BY MR. WISSA: 23 

Q Mr. Chery, were you scheduled to work from 7 a.m. until 24 

you completed all your deliveries that day? 25 
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A Yes, sir.   1 

Q And you signed a card, correct? 2 

A What card, sir? 3 

Q Authorization card. 4 

A By who? 5 

Q For the union to indicate your support for the union? 6 

A Yes. 7 

Q Do you remember how you filled out that card? 8 

A With a pen. 9 

Q I'm sorry, could you repeat that please? 10 

A With a pen. 11 

Q Do you remember what you wrote when you filled out that 12 

card? 13 

A My name, the date, my phone number, my address. 14 

Q And one of the blanks, is it correct that one of the 15 

blanks was titled job title? 16 

A I believe so. 17 

Q Do you remember how you filled out that blank? 18 

A For my job title at W.B. Mason, if it was referring, I put 19 

supply driver assistant or supply driver helper. 20 

Q Did you ever attend a driver meeting prior to the one 21 

where coffee and donuts were served? 22 

A No. 23 

Q Did you ever attend any meeting prior to the driver 24 

meeting you attended where coffee and donuts were served? 25 
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A No. 1 

(Pause) 2 

 MR. WISSA:  Your Honor, I'd like to mark Respondent's 3 

Exhibit -- hold on one second, Your Honor.  May we go off the 4 

record? 5 

 JUDGE CARISSIMI:  Off the record. 6 

 (Pause) 7 

 JUDGE CARISSIMI:  On the record.  Mr. Wissa, you may 8 

continue. 9 

BY MR. WISSA: 10 

Q Is it true that on or about Wednesday, September 30th, you 11 

had a meeting with Benny? 12 

A A meeting? 13 

Q You described a meeting with Benny. 14 

A It wasn't a meeting, it was a work day. 15 

Q You spoke to Benny on Wednesday, September 30th. 16 

A I can't say it was September 30th, I was working with him 17 

and I spoke to him, I was working with him. 18 

Q And when you spoke to him, what did you discuss? 19 

A We -- it was part of the work day, just talking about 20 

whatever, and then the -- with the union being around, we was 21 

talking about the union and -- 22 

Q And isn't it true that you said -- 23 

 MS. VORRO:  Objection, Your Honor, he was in the middle of 24 

answering. 25 
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 JUDGE CARISSIMI:  Yeah, please let the witness answer, he 1 

was -- I don't think you were finished with your answer; is 2 

that correct? 3 

 THE WITNESS:  No. 4 

 JUDGE CARISSIMI:  All right.   5 

 THE WITNESS:  We was just talking about the union and he 6 

was asking whether or not which side I was on and stuff like 7 

that, like indirectly asking, but I didn't give him a response. 8 

BY MR. WISSA:   9 

Q So it's your testimony that Benny asked you what side you 10 

were on, with respect to the union. 11 

A Indirectly. 12 

Q What words did he use? 13 

A Just questions like, if I was -- if I were that, it wasn't 14 

even a question, statements like if I were, it would be messing 15 

with his money, but he wasn't referring -- he wasn't outwardly 16 

coming out asking me if I was in support of the union, and he 17 

wasn't saying whether -- what side he was on either. 18 

Q So he never directly asked you about your union activity? 19 

A No. 20 

 MR. WISSA:  Nothing further, Your Honor. 21 

 JUDGE CARISSIMI:  Very good, any redirect within that 22 

limited range? 23 

 MS. VORRO:  No, Your Honor. 24 

 JUDGE CARISSIMI:  Mr. Chery, you're finished as a witness, 25 
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you can step down, sir and you can leave. 1 

 THE WITNESS:  Thank you. 2 

 JUDGE CARISSIMI:  Let's go off the record. 3 

 (Recessed at 11:57 a.m.; reconvened at 11:58 a.m.) 4 

 JUDGE CARISSIMI:  On the record.  General Counsel, you may 5 

call your next witness. 6 

 MS. RAYMAN-READ:  Yes, General Counsel calls Damon DeRosa. 7 

 JUDGE CARISSIMI:  Mr. DeRosa, if you'd please raise your 8 

right hand. 9 

DAMON DEROSA, WITNESS, SWORN 10 

 JUDGE CARISSIMI:  Please have a seat.   11 

 MS. RAYMAN-READ:  Your Honor, may I proceed? 12 

 JUDGE CARISSIMI:  You may proceed. 13 

 MS. RAYMAN-READ:  This witness will be testifying 14 

regarding paragraphs 8 and 21. 15 

 JUDGE CARISSIMI:  Thank you.   16 

DIRECT EXAMINATION 17 

BY MS. RAYMAN-READ: 18 

Q Are we still the morning?  Yes, just about.  Good morning, 19 

Mr. DeRosa. 20 

A Good morning.   21 

Q Can you please state your name for the record? 22 

A Damon DeRosa. 23 

Q Can you spell it, please? 24 

A D-a-m-o-n, DeRosa, D-e-R-o-s-a. 25 
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Q Are you currently employed? 1 

A Yes. 2 

Q Where? 3 

A W.B. Mason. 4 

Q In what location? 5 

A South Boston. 6 

Q And just so you know, just as long as you speak up, you're 7 

fine, you don't need to lean into the microphone. 8 

A Okay.   9 

Q Just speak normally. 10 

A Okay.   11 

Q Are you here pursuant to a subpoena? 12 

A Yes. 13 

Q How long have you worked at Mason? 14 

A Four years. 15 

Q And what's your position there? 16 

A Supply driver. 17 

Q Have you always been a supply driver? 18 

A Yes. 19 

Q Are you aware of the union campaign last year by the 20 

Teamsters 25? 21 

A Yes. 22 

Q Do you remember when you became aware of that campaign? 23 

A I believe it was around February of 2015. 24 

Q Where were you when you first heard about it? 25 
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A On the loading dock. 1 

Q Who told you about it? 2 

A There was a group of guys talking, I believe it was Rob 3 

Coppola was -- I remember was one of the guys. 4 

Q Do you remember anybody else? 5 

A Not off hand, no, I don't remember. 6 

Q Did you sign a union card? 7 

A Yes. 8 

Q Where were you when you signed it? 9 

A Rob Coppola's house. 10 

Q Was there a union meeting there? 11 

A There was more of like a barbecue.  We also got to meet 12 

the union rep, Chris. 13 

Q Do you remember his last name? 14 

A Smolinsky I believe. 15 

Q How many other drivers were there? 16 

A I believe it was probably roughly maybe 15 to 20 around 17 

there. 18 

Q In addition to that gathering where you signed your card, 19 

did you attend any union meetings? 20 

A Yes. 21 

Q One or more than one? 22 

A More than one. 23 

Q Were any photographs taken of union supporters at those 24 

meetings? 25 
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A Yes. 1 

Q One or more than one? 2 

A I believe there was more than one. 3 

Q Do you know how many there were? 4 

A No, I don't. 5 

Q Okay.  Did you participate in the rally that was held by 6 

the union outside of W.B. Mason in south Boston? 7 

A Yes. 8 

Q What did you do at the rally? 9 

A Basically just united around the -- in the parking lot.  10 

There was some kind of like chant, I don't remember exactly 11 

what it was. 12 

Q Did you hold a sign? 13 

A I don't remember. 14 

Q Were you included in a group text message for union 15 

supporters? 16 

A Yes. 17 

Q Do you know who created that text? 18 

A I do not know who. 19 

Q Did you participate in that? 20 

A To a certain degree, I mean, there were so many texts 21 

going on, I didn't read all of them.  Like I shut my phone off 22 

at 7 o'clock at night, and I'd turn it back on, there'd be like 23 

30 different messages I wouldn't even read them. 24 

Q Okay.  Where do you live? 25 
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A 19 Forbes Ave., Burlington, Mass. 1 

Q And how long have you lived in Burlington? 2 

A Be over four years, maybe five or six. 3 

Q Okay.  What's the close W.B. Mason branch to your home in 4 

Burlington? 5 

A It would be Woburn. 6 

Q What's the difference in commute time between your home 7 

and the Woburn branch and your home and the Boston branch? 8 

A To get to the Woburn location from my house would be five 9 

minutes.  To get to Boston in the morning, it only takes me 10 

like 15 to 20 minutes, but then traffic getting out of the city 11 

could be 45 to an hour, depending on how bad traffic is. 12 

Q At any point since you've started working at the company 13 

did you express interest in a transfer to Woburn? 14 

A Yes, I did inquire. 15 

Q About how many times did you inquire? 16 

A I'd say maybe like four or five times. 17 

Q Do you remember when you did that, when you inquired? 18 

A It would probably be maybe like a couple of years after 19 

I'd been there, maybe 2014, '15, just basically to talk about 20 

it, I never like requested, you know, just gathered about how -21 

- like how it's about at Woburn, because I know each location 22 

with W.B. Mason is different. 23 

Q Okay.  Who did you notify about that transfer? 24 

A I talked to one of my supervisors was Ryan Clifford I 25 
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talked to about it. 1 

Q Do you remember what you said to him? 2 

A I just inquired about how the operation was run at Woburn, 3 

if -- just inquiring about it, because like I said, it was five 4 

minutes from my house. 5 

Q Okay.   6 

 JUDGE CARISSIMI:  When did this conversation take place, 7 

approximately? 8 

 THE WITNESS:  What year? 9 

 JUDGE CARISSIMI:  Yeah. 10 

 THE WITNESS:  Oh, it would be like maybe 2014, 2013 around 11 

there. 12 

 JUDGE CARISSIMI:  All right.  Thank you. 13 

BY MS. RAYMAN-READ: 14 

Q Okay.  Aside from -- you said Ryan Clifford. 15 

A Yep. 16 

Q Who else did you speak with about your interest in -- 17 

A At one time I did talk to Jamie Rodriguez who was another 18 

supervisor. 19 

Q And what did you say to him? 20 

A I was just asking questions about the Woburn location. 21 

Q Okay.  Did you say why you were asking questions to him? 22 

A Just because it's more convenient from my house. 23 

Q Okay.   24 

 JUDGE CARISSIMI:  When did the conversation with Rodriguez 25 
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take place? 1 

 THE WITNESS:  That had to be 2014, around there, I don't 2 

know exactly the month. 3 

 JUDGE CARISSIMI:  Was it after your conversation with 4 

Clifford? 5 

 THE WITNESS:  Yes, it could've been one of the times I 6 

inquired with Ryan about it. 7 

 JUDGE CARISSIMI:  Okay.  Thank you.  You may continue, 8 

Counsel. 9 

 MS. RAYMAN-READ:  Thank you. 10 

BY MS. RAYMAN-READ: 11 

Q Was there anyone else besides Ryan Clifford and Jamie 12 

Rodriguez that you spoke with? 13 

A No. 14 

Q And you said you -- it was four or five times, do you 15 

recall any of the other instances than the ones you spoke 16 

about? 17 

A No. 18 

Q All of these times were before the union filed its 19 

petition for election? 20 

A Yes. 21 

Q After the union held its rally, did you speak with any 22 

supervisors about transferring to Woburn? 23 

A No. 24 

Q After the union rally? 25 
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A I mean, I didn't speak to them.  I was spoke to about it. 1 

Q Okay.  Who spoke to you? 2 

A Ryan Clifford. 3 

Q He approached you? 4 

A Yes. 5 

Q Can you describe that? 6 

A Yeah, I was in the warehouse, it was in the morning before 7 

I was going to go out and do my route, and he just inquired 8 

about if I'd be interested in a transfer to Woburn and I 9 

declined. 10 

Q Okay.  Anyone hear you that you're aware of, anyone 11 

nearby? 12 

A No. 13 

Q Did you tell him why you didn't want to do that? 14 

A I just said I liked it here better in Boston, I liked all 15 

the guys I worked with.  I know some of the routes that go out 16 

of Woburn, it's a lot more driving, whereas my route that I 17 

have now it's five minutes away from the warehouse, and I like 18 

the route that I have. 19 

Q Okay.  Do you remember how many days after the rally that 20 

conversation was? 21 

A It could've been maybe two or three days. 22 

Q And can you remember, you said you were in the warehouse? 23 

A Yes. 24 

Q Did you tell anyone that Ryan Clifford had offered you a 25 
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transfer? 1 

A Sean Brennan talked about it. 2 

Q Who's Sean Brennan?  Who's Sean Brennan? 3 

A Sean used to work at W.B. Mason. 4 

Q Was he a supply driver? 5 

A Yes. 6 

Q Did you tell anyone else? 7 

A Not that I recall, no. 8 

Q Did you hear about anyone else getting offered a transfer? 9 

A No.  The only thing I heard of was there was Jova, who -- 10 

 MR. SCHWARTZ:  Objection. 11 

 JUDGE CARISSIMI:  And basis is? 12 

 MR. SCHWARTZ:  Hearsay. 13 

 JUDGE CARISSIMI:  And again the purpose of this testimony 14 

-- 15 

 MS. RAYMAN-READ:  Goes to dissemination. 16 

 JUDGE CARISSIMI:  All right.  You're not claiming that the 17 

witness' testimony about whatever Joe had told him is somehow 18 

supportive of a ULP, correct? 19 

 MS. RAYMAN-READ:  Correct. 20 

 JUDGE CARISSIMI:  All right.  Independently supported.  21 

All right.  I'm going to overrule the objection and permit the 22 

testimony.  Do you know Jova's last name, sir? 23 

 THE WITNESS:  No, I don't know his last name. 24 

 JUDGE CARISSIMI:  All right.   25 
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BY MS. RAYMAN-READ: 1 

Q So, sorry, can you continue? 2 

A Yeah, there was just a rumor that I heard that he 3 

transferred to a Worcester location because of a family issue 4 

or something like that. 5 

Q Okay.  Do you recall when that was? 6 

A I don't recall. 7 

Q Was it after the union rally? 8 

A I believe so. 9 

Q Did -- 10 

 JUDGE CARISSIMI:  I have a question.  So who did you speak 11 

to about this? 12 

 THE WITNESS:  About? 13 

 JUDGE CARISSIMI:  About this Jova transfer? 14 

 THE WITNESS:  It was just a rumor going around the loading 15 

dock. 16 

 JUDGE CARISSIMI:  Anybody in particular you remember 17 

telling you about it? 18 

 THE WITNESS:  I do not remember, no. 19 

 JUDGE CARISSIMI:  All right.  So somebody whose name you 20 

don't recall mentioned to you about Jova transferring. 21 

 THE WITNESS:  Yes. 22 

 JUDGE CARISSIMI:  All right.  Thank you. 23 

BY MS. RAYMAN-READ: 24 

Q Did you hear it from one person or more than one person? 25 



544 

 

BURKE COURT REPORTING, LLC 

1044 Route 23 North, Suite 206 

Wayne, New Jersey  07470 

(973) 692-0660 

A It was just like I said, just a rumor going around on the 1 

loading dock. 2 

Q Did you hear about anybody else being offered a transfer? 3 

A Not that I can remember, no. 4 

Q Did Sean Brennan ever tell you he was offered a transfer? 5 

A Well, Sean was I believe was also about going to Woburn. 6 

Q Do you recall when that was that he told you that? 7 

A I believe it was roughly around the same time after I was 8 

talked to about it. 9 

Q Okay.  Did he tell you any details about that? 10 

A No. 11 

Q Did you sign a petition asking the Teamsters to revoke 12 

their petition for election? 13 

A Yes. 14 

Q Have you received a wage increase since October 1st, 2015? 15 

A Have I received -- yes. 16 

Q Do you remember when that was? 17 

A It was a few weeks ago. 18 

Q And who informed you you'd be receiving it? 19 

A Carlos. 20 

Q Carlos' last name? 21 

A DeAndrade. 22 

Q Where were you when he said that? 23 

A I was in the W.B. warehouse. 24 

Q Who else was there? 25 
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A Just me and Carlos. 1 

Q And what did he say? 2 

A He said that you'll be getting your raises now. 3 

Q Did he explain why? 4 

A No, not really, just said he was thankful for all the hard 5 

work that I've done for the company and doing a good job, and 6 

just said that raises are going to be going through. 7 

Q Did he explain anything about why the company could give 8 

it now and not last fall or -- 9 

 MR. SCHWARTZ:  Objection, asked and answered. 10 

 JUDGE CARISSIMI:  Overruled. 11 

 THE WITNESS:  Can you repeat that? 12 

BY MS. RAYMAN-READ: 13 

Q I can.  Did he explain why the company could give it to 14 

you now, when they could not give it to you last fall or 15 

winter? 16 

 MR. SCHWARTZ:  Objection, leading. 17 

 JUDGE CARISSIMI:  Overruled. 18 

 THE WITNESS:  I don't recall. 19 

Q When did it first appear in your paycheck? 20 

A It -- that week, the -- I believe it was the following 21 

week. 22 

Q Okay.  Was it retroactive? 23 

A Yes, there was also a retroactive. 24 

Q To when? 25 
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A I believe it was October. 1 

Q Of what year? 2 

A 2015. 3 

Q Okay.  How much was the increase you received per hour? 4 

A I believe it was roughly $3. 5 

Q How much of an increase have you received in the past for 6 

raises? 7 

A It would be a dollar. 8 

Q So you've never gotten as high as 3? 9 

A No. 10 

 JUDGE CARISSIMI:  $3 an hour, sir, the wage increase you 11 

received? 12 

 THE WITNESS:  Yes, it was $3 an hour more. 13 

 MS. RAYMAN-READ:  I have no further questions. 14 

 JUDGE CARISSIMI:  Cross-examination? 15 

 MR. SCHWARTZ:  I would request any Jencks materials. 16 

 JUDGE CARISSIMI:  Is there Jencks material? 17 

 MS. RAYMAN-READ:  Yes, Your Honor, there is one affidavit, 18 

it is two pages -- two and a half pages. 19 

 JUDGE CARISSIMI:  How much time would you want, Mr. 20 

Schwartz? 21 

 MR. SCHWARTZ:  Ten minutes. 22 

 JUDGE CARISSIMI:  Very good. 23 

 MR. SCHWARTZ:  Fifteen at the very most. 24 

 JUDGE CARISSIMI:  All right.  We'll see -- we'll let's 25 



547 

 

BURKE COURT REPORTING, LLC 

1044 Route 23 North, Suite 206 

Wayne, New Jersey  07470 

(973) 692-0660 

take ten, if you need more time we'll -- 1 

 MR. SCHWARTZ:  I will, that's fine. 2 

 JUDGE CARISSIMI:  So we'll be in recess for ten minutes, 3 

starting again at 20 after 12. 4 

 (Recessed at 12:11 p.m.; reconvened at 12:20 p.m.) 5 

 JUDGE CARISSIMI:  On the record.  Mr. Schwartz, you may 6 

cross-examine. 7 

CROSS-EXAMINATION 8 

BY MR. SCHWARTZ: 9 

Q Good afternoon, Mr. DeRosa. 10 

A Good afternoon. 11 

Q My name is Fred Schwartz and I represent W.B. Mason in 12 

this matter.  I have a few questions for you and I know you've 13 

been waiting a while, so I'll try to brief as possible. 14 

A Sure. 15 

Q Thank you for your patience. 16 

A No problem. 17 

Q Shortly after the union rally Ryan Clifford asked you if 18 

you would be interested in going to Woburn, correct? 19 

A Yes. 20 

Q That's all he said to you? 21 

A Yes. 22 

Q And you said, no, you weren't. 23 

A I said, no. 24 

Q He never raised the issue again? 25 
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A Never raised it again. 1 

Q No one else from the company ever raised the issue again? 2 

A After Ryan Clifford? 3 

Q Correct. 4 

A No. 5 

Q No one from the company ever pressured you in your mind to 6 

accept or even say whether you were interested in going to 7 

Woburn? 8 

A No. 9 

Q No one ever promised you anything in exchange for going to 10 

Woburn? 11 

A No. 12 

Q So the one time the conversation -- the issue of Woburn 13 

came up after the union rally was this one single conversation 14 

with Ryan Clifford? 15 

A Correct. 16 

Q And it was if you were interested? 17 

A Yes. 18 

Q Regarding your decision to sign a document that asked the 19 

union to withdraw its petition, did you make that decision to 20 

sign that petition? 21 

A Yes. 22 

Q Did you make that of your own free will? 23 

A Absolutely. 24 

Q Did anyone from the company make any promises to you in 25 
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order to get you to sign that document? 1 

A No. 2 

Q Did anyone from the company make any threats to you in 3 

order to get you to sign that document? 4 

A No. 5 

Q Did anyone from the company ever even talk to you about 6 

that document? 7 

A No. 8 

Q Why did you sign the document? 9 

A Why did I sign it? 10 

Q Yes. 11 

A It was basically my decision that I thought was best for 12 

me and family was to stick with W.B. Mason and move forward 13 

from there. 14 

Q At the time you signed the union card, had you heard 15 

anything from W.B. Mason regarding its position on unions? 16 

A No. 17 

 MS. RAYMAN-READ:  Objection. 18 

 JUDGE CARISSIMI:  I'm going to overrule the objection, 19 

I'll let the witness answer. 20 

 THE WITNESS:  Can you repeat that? 21 

BY MR. SCHWARTZ: 22 

Q Sure.  After the union rally, did you subsequently hear in 23 

meetings with members of company management about the company's 24 

position on the union? 25 
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A I don't understand the question, what was their view of 1 

the union? 2 

Q Did you learn about -- that was a bad question. 3 

A Okay.   4 

Q After the rally -- 5 

A Yes. 6 

Q -- after the union rally, did you attend meetings that the 7 

company held regarding the union issue? 8 

A Yes. 9 

 MS. RAYMAN-READ:  Objection, scope. 10 

 JUDGE CARISSIMI:  Yeah, there wasn't any testimony about 11 

what -- 12 

 MR. SCHWARTZ:  I'm really just going, Your Honor, to the -13 

- his state of mind and why he signed the document that they 14 

put in, the petition.  I'm just going to what his state of mind 15 

was. 16 

 JUDGE CARISSIMI:  But he's already answered that. 17 

 MR. SCHWARTZ:  Well, I want to -- all I want to know is 18 

whether or not those meetings provided him with information 19 

that allowed him to change his mind? 20 

 MS. RAYMAN-READ:  You're requiring as to his state of 21 

mind, you'd to open up a new are of inquiry. 22 

 JUDGE CARISSIMI:  Based on -- 23 

 MR. SCHWARTZ:  I'll withdraw the question, I'm fine, Your 24 

Honor. 25 
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 JUDGE CARISSIMI:  All right.   1 

 MR. SCHWARTZ:  I have no further questions. 2 

 JUDGE CARISSIMI:  Okay.  No further questions? 3 

 MR. SCHWARTZ:  No further questions. 4 

 JUDGE CARISSIMI:  Any redirect? 5 

 MS. RAYMAN-READ:  No redirect. 6 

 JUDGE CARISSIMI:  Mr. DeRosa, you're excused as a witness, 7 

you're finished. 8 

 THE WITNESS:  Thank you. 9 

 JUDGE CARISSIMI:  Thank you very much.  Let's go off the 10 

record. 11 

 (Recessed at 12:25 p.m.) 12 

13 
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A F T E R N O O N   S E S S I O N 1 

(Time Noted:  1:33 p.m.) 2 

 JUDGE CARISSIMI:  On the record.  General Counsel, you may 3 

call your next witness. 4 

 MS. VORRO:  Thank you, Your Honor.  General Counsel calls 5 

Claudio Brandao. 6 

 JUDGE CARISSIMI:  Mr. Brandao, if you'd please step up to 7 

the witness stand, sir.  And before you have a seat, I'd ask 8 

you to raise your right hand. 9 

CLAUDIO BRANDAO, WITNESS, SWORN 10 

 JUDGE CARISSIMI:  Please have a seat.   11 

DIRECT EXAMINATION 12 

BY MS. VORRO: 13 

Q Good afternoon, Mr. Brandao. 14 

 MS. VORRO:  May I proceed, Your Honor? 15 

 JUDGE CARISSIMI:  You may. 16 

Q Could you spell -- state and spell your full name for the 17 

record, please? 18 

A Claudio Brandao, C-l-a-u-d-i-o, last name B-r-a-n-d-a-o. 19 

Q I apologize, I've been pronouncing it wrong. 20 

 Mr. Brandao, do you currently work? 21 

A Yes. 22 

Q Where? 23 

A For Gordon's Food Service. 24 

Q And where is that? 25 
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A In Massachusetts. 1 

Q And what do you do for Gordon's Food Service? 2 

A Drive a CDL truck for them now. 3 

Q Did you at some point work for W.B. Mason? 4 

A Yes, I did. 5 

Q From approximately when to when? 6 

A Between May 2013 to December 2015. 7 

Q And did you -- 8 

 JUDGE CARISSIMI:  If could interrupt, if you could tell me 9 

what complaint allegations Mr. Brandao is testifying to? 10 

 MS. VORRO:  7, 9, 10, 11, 15, 16, 18, 20 and 21. 11 

 JUDGE CARISSIMI:  Thank you.  You may continue. 12 

 MS. VORRO:  Thank you. 13 

BY MS. VORRO: 14 

Q Could you state again from when to when you worked for 15 

W.B. Mason? 16 

A From May 2013 to December of 2015. 17 

Q Thank you.  And did you leave voluntarily? 18 

A Yes, I did. 19 

Q Why? 20 

A The reason I leave is when I got my CDL so I wanted to 21 

move on with the company and nobody could move me up to driving 22 

a tractor trailer. 23 

Q And your CDL, do you know what those initials stand for? 24 

A Commercial Driver's License. 25 
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Q When did you get your CDL? 1 

A I started school in June of 2015 and I had my first road 2 

test in October, and I finally got the whole test completed in 3 

November. 4 

Q Of 2015? 5 

A Yes. 6 

Q And once you got your CDL, did you have any conversations 7 

with anyone in management at W.B. Mason? 8 

A Yes, I did. 9 

Q Carlos DeAndrade. 10 

Q And what -- had you discussed your CDL with him before you 11 

actually received it? 12 

A Yes, I did. 13 

Q Do you remember when? 14 

A From exactly what day it was, it was the middle of the 15 

week that I spoke to him about it. 16 

Q In what month? 17 

A It was in October. 18 

Q And what was -- can you describe that conversation? 19 

A We talk about that I'm going to go for my road test on 20 

that Sunday, October 18th. 21 

Q You told him that? 22 

A Yes. 23 

Q And what did he say? 24 

A He asked me if I get my -- complete my CDL on that Sunday 25 
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if I'm willing to go on a tractor trailer that Monday. 1 

Q And did you get your CDL that weekend? 2 

A No, I failed one of the tests. 3 

Q And when you actually got your CDL in November of 2015, 4 

did you revisit this issue with Mr. DeAndrade? 5 

A Yes, I did. 6 

Q And describe that conversation? 7 

A I told him I got my CDL and he told me congratulations and 8 

I turn around and ask him, so, what's the status of me going to 9 

being a tractor trailer driver, and he said he couldn't put me 10 

on a tractor trailer at that time. 11 

Q Did he explain why? 12 

A Yes, he did. 13 

Q What did he say? 14 

A He said because the union has all the shots against him, 15 

so there's nothing he can do at that time. 16 

Q And what did you do at that time? 17 

A At that time, I just turned around and told him, from that 18 

point on, accept my notice that day that I'm looking for a new 19 

job as a CDL driver. 20 

Q So at W.B. Mason, what was your job? 21 

A Supply driver. 22 

Q And did you have at the time that you left the company in 23 

about December of 2015, did you have a particular route? 24 

A Yes. 25 
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Q What route was that? 1 

A I was in Newton, Wesley and Weston. 2 

Q Those are all towns in Massachusetts? 3 

A Yes. 4 

Q And how -- approximately how long had you had that route? 5 

A Approximately five or six months. 6 

Q And who was your direct supervisor for that route? 7 

A Eric Porter. 8 

Q And he's a Gold Star? 9 

A Yes. 10 

Q And do you remember a union campaign at W.B. Mason in 11 

2015? 12 

A Yes, I do. 13 

Q And did you attend any union meetings? 14 

A Yes, I did. 15 

Q One or more? 16 

A More than one. 17 

Q Do you remember where the first one was? 18 

A The first one was in East Boston in somebody's house. 19 

Q Do you know whose house? 20 

A After I start to get a lot of employees, I came to find 21 

out it belong to Rob Coppola's house. 22 

Q At the time, you didn't know whose house it was? 23 

A No, I did not. 24 

Q And do you know approximately when this meeting was? 25 
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A It was some time in spring. 1 

Q Of 2015? 2 

A Yes. 3 

Q And do you recall approximately how many drivers were 4 

there? 5 

A It was about six or eight drivers. 6 

Q And did you sign a card at that meeting? 7 

A Yes, I did. 8 

Q Now, other than the meeting at Rob's house, which you 9 

later learned to be Rob's house, did you attend any other union 10 

meetings? 11 

A Yes, I did. 12 

Q And do you recall where they were? 13 

A Yes, I do. 14 

Q Where were they? 15 

A It was at the union hall in Charlestown. 16 

Q Do you remember when that was? 17 

A I can't remember exactly what day, but it was on Sunday. 18 

Q And did you appear in any pictures taken at that meeting? 19 

A Yes, I did. 20 

Q Any other meetings that you attended? 21 

A Yes, I did. 22 

Q Where? 23 

A The Westin Hotel in South Boston. 24 

Q Do you remember when that was? 25 
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A It was on Thursday afternoon after work. 1 

Q Do you remember what Thursday? 2 

A Not exactly what date. 3 

Q Do you remember the month? 4 

A Not off the top of my head. 5 

Q Now, what do you recall about that meeting at the Westin 6 

Hotel? 7 

A That meeting is when everybody came in together and was 8 

more driver that show up to that meeting, and finally that's 9 

when they said that we all coming together and we have a 10 

stronger team to go forward with petition for the union. 11 

Q Okay.  Do you remember -- do you know about how many 12 

drivers were at that meeting? 13 

A It's probably between 37, 38 or 40 drivers that was there. 14 

Q And was there anyone there from the union? 15 

A Yes. 16 

Q And you said they were saying certain things.  Who spoke 17 

at that meeting? 18 

A Rob Coppola spoke and Chris from the union, speak to 19 

everybody there at that time. 20 

Q Now, did you appear in any pictures taken at that meeting? 21 

A Yes, I did. 22 

Q Mr. Brandao, what languages do you speak? 23 

A Cape Verdean and Portuguese and also in Spanish. 24 

Q As well as very good English. 25 
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A Yes. 1 

Q Do you know Jose Barbosa? 2 

A Yes, I do. 3 

Q Were you present when Mr. Barbosa signed a union card? 4 

A Yes, I did. 5 

Q And what did you do in hearing that?  First of all, where 6 

was it? 7 

A We was in Brockton at Dunkin Donut. 8 

Q And who else was there besides you and Mr. Barbosa? 9 

A Chris Smolinsky from the union. 10 

Q And did you serve as the translator between the two of 11 

them? 12 

A Yes, I did. 13 

Q What do you remember saying to Mr. Barbosa in translation 14 

of what Mr. Smolinsky said to you? 15 

A As we was talking about the union, I was explaining to him 16 

what we're looking for, to better benefits, and Chris keep 17 

asking the same thing again, and I keep going back and asking, 18 

do you understand what he's trying to tell you, and he said a 19 

little bit.  And as we go and I keep saying some more things, 20 

so he can understand everything that we was talking about. 21 

Q Do you remember anything in particular that Mr. -- that 22 

Chris Smolinsky said that you translated for Mr. Barbosa? 23 

A I couldn't exactly it's been so long. 24 

Q Did you at any point tell Mr. Barbosa that he had to sign 25 
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a union card? 1 

A No, I did not. 2 

Q Did Chris say that to you? 3 

A No, he did not. 4 

Q Did you in any way threaten Mr. Barbosa or twist his arm 5 

to get him to sign a card? 6 

A No, I did not. 7 

Q And at that -- during that conversation, did either you or 8 

Chris Smolinsky say what the union card would be used for? 9 

A All he did, he just told me that the card is to prove that 10 

we needed 70 percent to go forward to election to go for 11 

petition for union election. 12 

Q Did he say it would only be used for that purpose? 13 

A No, he did not. 14 

 MS. VORRO:  May I have 15-A and B, please?  They've been 15 

marked, not admitted. 16 

 JUDGE CARISSIMI:  Yes, thank you. 17 

BY MS. VORRO: 18 

Q Mr. Brandao, I've handed you what's been marked as General 19 

Counsel 15-A and 15-B.  Do you have that in front of you? 20 

A Yes, I do. 21 

Q Looking first at the top sheet, do you recognize that? 22 

A Yes, I do. 23 

Q What is it? 24 

A This is Jezrel Guadalupe's cards that he signed. 25 
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Q And did he sign this card in your presence? 1 

A Yes, he did. 2 

Q And where were you when he signed the card? 3 

A We was at Stoney Brook Orange Line Station. 4 

Q And on one date did he sign the card? 5 

A 8/27, 2015. 6 

Q Did he hand it to you right after he signed it? 7 

A Yes, he did. 8 

Q And what did you then do with it? 9 

A I double-checked and make sure it's signed, and I fold it 10 

and put it inside my car. 11 

Q But you had seen him sign it? 12 

A Yes. 13 

Q Now, does Mr. Guadalupe had a nickname that he goes by? 14 

A Jay. 15 

 MS. VORRO:  Move to admit General Counsel 15-A. 16 

 JUDGE CARISSIMI:  Is there any objection to 15-A? 17 

 MR. SCHWARTZ:  No objection. 18 

 JUDGE CARISSIMI:  15-A is admitted. 19 

 (General Counsel's Exhibit No. 15-A received) 20 

BY MS. VORRO: 21 

Q Ms. Brandao, if you'd look at the second card in front of 22 

you, the second sheet of paper.  What is this? 23 

A That Jay Shirley's card. 24 

Q And did you see Mr. Shirley sign this card? 25 
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A Not in front of me. 1 

Q Did you give him this card? 2 

A Yes, I did. 3 

Q Do you remember approximately when you gave it to him? 4 

A Not on top of my head, not exactly the date, but he 5 

returned it to me on 9/4/15. 6 

Q Were you when he returned it to you? 7 

A In the parking lot of W.B. Mason. 8 

Q And was it signed when he handed it to you? 9 

A Yes. 10 

Q Did he check, just make sure it was signed? 11 

A I double-check and fold it and kept it inside my car. 12 

Q And then what did you do with it? 13 

A I return it to Chris. 14 

Q Now how, if you can, how much time passed between the time 15 

you gave Mr. Shirley the card and the time he gave it back to 16 

you? 17 

A I couldn't remember exactly but I believe it was probably 18 

the day before, that morning I give it to him. 19 

 MS. VORRO:  Move to admit General Counsel 15-B. 20 

 JUDGE CARISSIMI:  I have a question before I address that.  21 

How long after you gave him the card, did he give it back to 22 

you approximately? 23 

 THE WITNESS:  It wasn't for a long period of time. 24 

 JUDGE CARISSIMI:  Like hours, days, can you give me -- 25 
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 THE WITNESS:  Probably about I give it to him in the 1 

afternoon, probably the next day he give it to me. 2 

 JUDGE CARISSIMI:  All right.  Very good.  Is there any 3 

objection to 15-B? 4 

 MR. SCHWARTZ:  No objection. 5 

 JUDGE CARISSIMI:  15-B is admitted. 6 

 (General Counsel's Exhibit No. 15-B received) 7 

 MS. VORRO:  Thank you, Your Honor. 8 

BY MS. VORRO: 9 

Q Now, during the union campaign, were you part of a group 10 

text message thread between drivers? 11 

A Yes, I was. 12 

Q And were all the drivers part of it? 13 

A I can remember so many people involved in that text 14 

message. 15 

Q Were there some employees, some drivers who were vocally 16 

anti-union during the campaign? 17 

A Not on that group that it was on. 18 

Q What about in general at the facility? 19 

A Yes. 20 

Q And who were the most vocally anti-union employees? 21 

A Emanuel DeSilva, Sydney Inglese and Robert Carter. 22 

Q And how do you know they were against the union? 23 

A Because they'll approach me and talk about it, I just keep 24 

quiet and just saying I don't know nothing that's going on. 25 
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Q After -- did you participate in the rally outside of W.B. 1 

Mason on September 29th? 2 

A Yes, I did. 3 

Q And after that rally, were there any meetings conducted by 4 

management that you attended? 5 

A Yes. 6 

Q And when was the first meeting that was held by company 7 

managers after the rally? 8 

A I couldn't remember if it was the same date or the day 9 

after it happened. 10 

Q Do you recall who was there from management? 11 

A Carlos DeAndrade, Tim Hallinan and there was another guy 12 

there that has glasses and I never caught his name. 13 

Q What do you remember about that first meeting? 14 

A That's when Carlos come up to us and read a letter he got 15 

from the NLRA (sic) that union filed for petition for an 16 

election. 17 

Q Okay.  Anything else you recall about it? 18 

A That he asked did we have any question or anything to 19 

contact him or come and see him for anything, if you need 20 

anything. 21 

Q Did you -- had you -- you just described, had you ever 22 

seen the guy with glasses before this meeting? 23 

A Never. 24 

Q Now, were there some other company meetings run by 25 
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managers during this time? 1 

A Yes. 2 

Q How long after the first meeting was the next one? 3 

A Not too long, I believe it was on the same week or the 4 

week after, it was around the same time. 5 

Q And do you remember who was there from the company at that 6 

meeting? 7 

A Yes, I do. 8 

Q Who? 9 

A Carlos DeAndrade. 10 

Q Anyone else? 11 

A Yes, Tim Hallinan and the lady from HR, Laura Sullivan. 12 

Q Laura Sullivan? 13 

A Yes. 14 

Q What -- who did the talking at this meeting? 15 

A Carlos did. 16 

Q And what do you recall him saying? 17 

A This is after things going on, they came in with a 18 

newspaper from Boston Herald and passed it around with the 19 

picture of the guy from the union, and they say those are the 20 

thugs, if you want to work for the thugs, but W.B. Mason will 21 

not work with the thugs, and those are the guys that are 22 

attacking employees. 23 

Q Do you remember anything else he said? 24 

A Not on top of my head (sic). 25 
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Q Do you recall Mr. DeAndrade talking about what, if 1 

anything, would happen or change if the union got in? 2 

A Yes, I did.  He said if the union come in, that everything 3 

will change in the company. 4 

Q Anything more that you recall? 5 

A Pardon me? 6 

Q Is that all that you recall? 7 

A Yes. 8 

Q Now, did you attend -- did Mr. DeAndrade say anything 9 

about what would happen to your voice in the workplace if the 10 

union got in? 11 

 MR. SCHWARTZ:  Objection, leading. 12 

 JUDGE CARISSIMI:  I'm going to -- 13 

 MR. SCHWARTZ:  He just said that Mr. -- 14 

 JUDGE CARISSIMI:  I know.  I know what he said.  I'm going 15 

to overrule the objection, I'll take into account the nature of 16 

the question when I consider the witness' answer. 17 

BY MS. VORRO: 18 

Q Do you recall the question? 19 

A Yes, I do. 20 

Q You can answer. 21 

A Pretty much he would say I would have no voice, that 22 

everything has to go to a second party. 23 

Q Now, did you have any meetings run by Mike Penn? 24 

A Yes, I did. 25 
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Q How many, do you know? 1 

A About -- pretty much during that time, that stressful 2 

week, I believe about four or five meetings. 3 

Q And as you sit here today, can you distinguish one meeting 4 

from the others? 5 

A What's clear in my mind, I can still remember is that on 6 

the first meeting he told us that he's an independent labor 7 

consultant, he's not for the employee or for employer, that 8 

he's there for both sides, he's not taking either side, he's 9 

not from the union or W.B. Mason. 10 

Q And what else did he tell you about himself? 11 

A He told us that he used to work for Teamsters, that he 12 

give up that job because it was unfair for the employee of the 13 

company. 14 

Q Do you recall if he said what Teamsters Local he worked 15 

for? 16 

A He never did. 17 

Q Do you recall if he said how long he worked for the 18 

Teamsters? 19 

A I believe he said about ten years, something like that he 20 

said. 21 

Q And what, if anything, do you remember Mr. Penn saying at 22 

that first meeting? 23 

A As he go on with the meeting, he keep saying that 24 

everything has to go to negotiation, it's taking -- that -- 25 
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 MR. SCHWARTZ:  I'm sorry, I missed that.   1 

 JUDGE CARISSIMI:  Would you repeat your answer, sir? 2 

 THE WITNESS:  As he go, he said everything is negotiable. 3 

BY MS. VORRO: 4 

Q What was the next thing he said? 5 

A That the company has to negotiate with us. 6 

Q And did he talk at all about the -- what the company was 7 

attempting to do? 8 

A At that point he said the company cannot do anything 9 

because the union has a charge against them in court. 10 

Q Were these meetings mandatory? 11 

A Yes. 12 

Q Do you remember anything else that Mike Penn said in any 13 

of the meetings that he led? 14 

A As he keep going, he's saying that W.B. don't have to sign 15 

any contract.   16 

Q Anything else? 17 

A And everything is giving and taking. 18 

Q Did he talk about what could happen to your benefits and 19 

your pay? 20 

A He say, our benefits can go less, our pay can go less, or 21 

can stay even, we could lose our benefits. 22 

Q Do you recall any discussion about a union campaign at 23 

W.B. Mason in Connecticut? 24 

A On the -- I believe on the second or last meeting, they 25 
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brought in some employees from Connecticut. 1 

Q What did they talk about? 2 

A They say -- it was a tall guy that the union didn't go 3 

through and that the W.B. Mason taking care of all of them, and 4 

he was telling how many years he was a driver.  I think he say 5 

he was there for six years or seven years, and then he -- and 6 

then he became -- he was a driver, and then he got Gold Star 7 

and then he say he turned something else, and I was doing the 8 

math, he said he was there 15 years, I calculated the years, it 9 

was pretty much over 21 years altogether. 10 

Q Did -- do you know his name? 11 

A I do not remember. 12 

Q Did Mr. Penn describe -- what Mr. Penn there when this guy 13 

came from Connecticut? 14 

A Yes, he was. 15 

Q Did he say why he was there?  I'm sorry, let me rephrase 16 

the question.  Did Mr. Penn indicate why the other man, the 17 

tall man was there? 18 

A From what I remember, he said that's an example from what 19 

happened in Connecticut, that it was in the same situation that 20 

we got going on here in Boston. 21 

Q Did Mr. Penn say anything about your wages or wage 22 

increases during this or any other meeting? 23 

A I couldn't recall.  I don't remember. 24 

Q Do you recall Mr. Penn or anyone in management ever 25 
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telling you about your -- the -- let me withdraw that. 1 

 Did you, at some point, get a pay raise while you were 2 

working at W.B. Mason? 3 

A Once. 4 

Q What time of year was it? 5 

A It was in December. 6 

Q And was that retroactive? 7 

A Yes, from October 1st. 8 

Q And was that in 2014? 9 

A The same year that I started there. 10 

Q Now, did anyone in management or Mr. Penn at any point 11 

talk about your pay raise for 2015? 12 

A The date after what happened with the union, they told 13 

cannot get a raise because what's going on. 14 

Q Who told you that? 15 

A Mike Penn. 16 

Q And did he explain why? 17 

A He said because the union has charge against the company 18 

in court, so he couldn't -- they couldn’t give us a raise. 19 

Q Now, while Mr. Penn was speaking, at any meetings, did you 20 

-- were you -- did you send some texts while he was speaking? 21 

A I believe I did. 22 

Q And to whom did you send texts during a meeting with Mr. 23 

Penn? 24 

A I believe Chris from the union and I believe I send some 25 
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texts to other employees too, I can't remember who. 1 

Q I'm going to read from what's in evidence as General 2 

Counsel's 24-A. 3 

 (Pause) 4 

Q Specifically on page 17 -- 5 

 MR. SCHWARTZ:  One moment, Your Honor, I'm sorry. 6 

 JUDGE CARISSIMI:  Yes, no, that's quite all right, we're 7 

not going to move forward until you locate it. 8 

 JUDGE CARISSIMI:  We're good.  And this is 24-A, Counsel? 9 

 MS. VORRO:  Yes, Your Honor. 10 

 JUDGE CARISSIMI:  And Counsel for Respondent, you've 11 

located it? 12 

 MR. SCHWARTZ:  We're working on it. 13 

 JUDGE CARISSIMI:  Let me know when you have it. 14 

 MR. SCHWARTZ:  May I just borrow it for a minute, it'll 15 

expedite things?  Thank you so much. 16 

 JUDGE CARISSIMI:  I think everybody has it now.  Ms. 17 

Vorro, you may proceed.  18 

BY MS. VORRO: 19 

Q If I can turn your attention, Mr. Brandao, to page 17. 20 

A Yes. 21 

Q Have you located that? 22 

A Yes. 23 

Q Do you recognize these to be your text messages to -- to 24 

be your text messages? 25 
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A Yes. 1 

Q And were you sending them to Chris Smolinsky? 2 

A Yes, I did. 3 

Q Now, I want you to look at the top of the page where it 4 

says October 13th, 2015.  From Claudio -- the text from you 5 

says, and I quote, "Can you walk out contract without 6 

negotiations, that's what his talking about now in the 7 

meeting."  Do you recall writing that? 8 

A Yes. 9 

Q What were you referring to? 10 

A Chris Smolinsky. 11 

Q No, that's who you were writing to.  What were you 12 

referring to when you asked, "Can you walk out contract without 13 

negotiations"? 14 

A Well, that's when he was saying that W.B. Mason does not 15 

have to sign a contract. 16 

Q And when you say that's "what his talking about," who were 17 

you referring to? 18 

A To Chris Smolinsky. 19 

Q Who is the he that was talking about "walking out a 20 

contract without negotiations"? 21 

A W.B. Mason. 22 

Q What specific person was saying that? 23 

A Mike Penn. 24 

Q And if you look down to where the time says six hours and 25 
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12 minutes, I quote "He's saying that if we win and go for 1 

contract that Mason does not have to sign contract."  And the 2 

next line, "They don't have to give us contract."  What were 3 

you referring to there? 4 

A To Chris Smolinsky from the union. 5 

Q You were writing this text to Chris Smolinsky? 6 

A Yes. 7 

Q When you said "he's saying" who are you talking about? 8 

A Mike Penn. 9 

Q If you look down a few lines to where it says six hours 10 

and 39 minutes and 44 seconds -- 11 

A Yes. 12 

Q -- "Can Mason bargain less than what we make now."  Did 13 

you write that? 14 

A Yes, I did. 15 

Q And why did you write that? 16 

A Because Mike Penn keep saying that they can bargain for 17 

less than we're making now. 18 

Q If you look down a couple more lines, six hours 41 minutes 19 

52 seconds, "he's saying that company can bargain for less what 20 

we make now, we can loss what we have now."  Did you write 21 

that? 22 

A Yes, I did. 23 

Q And are you again referring to Mike Penn? 24 

A Yes. 25 
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Q And were you sitting in the meeting with Mr. Penn while 1 

you were writing these texts? 2 

A Yes, I did. 3 

Q Do you recall when the last meeting that you attended with 4 

Mike Penn was? 5 

A Yes, it was -- because it was with David on Thursday 6 

morning. 7 

Q In what month? 8 

A Was in October. 9 

Q What do you remember about the last meeting with Mike 10 

Penn? 11 

A The last meeting, that's when he was doing his final 12 

meeting and telling the guys to think what they going for and 13 

then -- so it was going -- was saying about the union and the 14 

guys keep asking questions, if it's getting -- over for what's 15 

going on and he say, yes, we just got -- I'm sorry, excuse me, 16 

F over form, what's going on. 17 

 JUDGE CARISSIMI:  No, you can use the exact words. 18 

Q You can use the words. 19 

 JUDGE CARISSIMI:  Yeah, it happens all the time in these 20 

trials. 21 

 THE WITNESS:  One of the employees ask him, so then the 22 

union is fucked over, and he said yes, you just got fucked over 23 

by the union then, it's not the company, it's the union. 24 

BY MS. VORRO: 25 
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Q Did he say anything about the company? 1 

A Yes, he did. 2 

Q What did he say about the company? 3 

A He said the company is going to give us substantial amount 4 

of raise but -- everybody's going to be happy but he wouldn't 5 

tell us exactly, and he wouldn't tell us because he kept saying 6 

that's illegal. 7 

Q Now, during this time the couple of weeks after the rally, 8 

did work slowdown at all? 9 

A No. 10 

Q What makes you say that? 11 

A Because we was still getting the helper every day and they 12 

post a sign that if you know anybody that's looking for a job 13 

that we -- we get $500 for bonus. 14 

Q Now, other than the meetings that management and Mike Penn 15 

were holding, did anything change in the two weeks after the 16 

rally at work? 17 

A Yes. 18 

Q What changed, what was different? 19 

A It was they have more employees from different locations 20 

come in and help us doing the delivery. 21 

Q And do you know who those employees were? 22 

A From my understanding it was all the supervisors from 23 

different locations. 24 

Q Had you ever seen supervisors from other locations at the 25 
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Boston facility before? 1 

A Never. 2 

Q What were they doing while they were there? 3 

A They was there to work with the guys doing delivery, doing 4 

what was going on during the period of time. 5 

Q Did they load and drive trucks? 6 

A Yes. 7 

 JUDGE CARISSIMI:  Mr. Brandao, how do you know that these 8 

people were supervisors? 9 

 THE WITNESS:  I asked one of them from Alban, he told me 10 

was a Gold Star in Alban. 11 

 JUDGE CARISSIMI:  Did you talk to any of these other 12 

individuals? 13 

 THE WITNESS:  I talked to them, but I didn't into the 14 

conversation about the union about it. 15 

 JUDGE CARISSIMI:  Did -- was there any other way that you 16 

identified these individuals as supervisors? 17 

 THE WITNESS:  Not -- 18 

 JUDGE CARISSIMI:  Go ahead. 19 

 THE WITNESS:  Not all the way, but as I asked them, they 20 

keep saying (indiscernible) that was all supervisors. 21 

 JUDGE CARISSIMI:  Who said that? 22 

 THE WITNESS:  It was a few guys that rode with me on a 23 

truck, it was a couple of different ones, one from Woburn, one 24 

from Albany, one's from Syracuse. 25 
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 JUDGE CARISSIMI:  So three different individuals -- 1 

 THE WITNESS:  Yes. 2 

 JUDGE CARISSIMI:  -- rode with you on your truck -- 3 

 THE WITNESS:  Yes. 4 

 JUDGE CARISSIMI:  -- over a couple week period? 5 

 THE WITNESS:  Yes. 6 

 JUDGE CARISSIMI:  All right.  And you wouldn't happen to 7 

remember any names of these individuals, would you? 8 

 THE WITNESS:  Not on top of my head. 9 

 JUDGE CARISSIMI:  All right.  What did the man from Woburn 10 

tell you about himself, if anything? 11 

 THE WITNESS:  We wouldn't talk much about anything else, 12 

we just go in the truck and do the work.  And on the guy -- I 13 

asked him -- 14 

 JUDGE CARISSIMI:  The guy from where? 15 

 THE WITNESS:  The guy from New York, from Albany, I asked 16 

him why they up here at all, they came to help because the 17 

situation that's going on here.  And I asked him for how long 18 

it's going to be, he said oh, I don't know. 19 

 JUDGE CARISSIMI:  All right.  And there was a third person 20 

that came from somewhere else? 21 

 THE WITNESS:  Yes, one from Albany, one from Syracuse. 22 

 JUDGE CARISSIMI:  And one from Woburn, okay.  All right.  23 

Thank you.  Counsel, you may continue. 24 

 MS. VORRO:  Thank you. 25 
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BY MS. VORRO: 1 

Q Do Gold Stars were a particular uniform? 2 

A No, they do not. 3 

Q Just a couple of more things.  In your time driving for 4 

W.B. Mason, did you ever return to the warehouse at the end of 5 

the day with product still on your truck? 6 

A Yes, we do. 7 

Q How often? 8 

A Pretty much every day. 9 

Q And why might that happen? 10 

A The place is closed or we cannot get there by the time, 11 

because the traffic, by the time we drive there it's going to 12 

be closed, so we just return to the warehouse. 13 

Q And would a supervisor or a manager be aware that that had 14 

happened? 15 

A Yes. 16 

Q How? 17 

A They text all the drivers how many stops on the truck, and 18 

you just text them the number. 19 

Q How often did you get texts from your supervisor asking 20 

you how many stops? 21 

A Monday through Friday. 22 

Q Every day? 23 

A Every day. 24 

Q And did those texts ask you how many stops you made or how 25 
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many stops you missed? 1 

A How many stops that you didn't, that you miss in a truck. 2 

Q Have you ever been disciplined for missing stops? 3 

A No. 4 

Q When your supervisor would text you, how many stops did 5 

you miss, did you answer them? 6 

A Yes, I did. 7 

Q By text? 8 

A Yes. 9 

Q Now, do you recall a petition being passed around trying 10 

to get the union to withdraw its petition for an election? 11 

A Yes, I do. 12 

Q And did you sign that? 13 

A No, I did not. 14 

Q Were you asked to sign it? 15 

A Yes. 16 

Q Who asked you? 17 

A Carlos Pena and John Edwards. 18 

Q Do you recall when that was? 19 

A It was that Thursday morning right after that meeting with 20 

Mike Penn. 21 

Q Had Mike Penn made any -- had he mentioned anything about 22 

that petition when he met with you on that day? 23 

A Yes.  He said that the guys have a petition to withdraw 24 

the election for that Wednesday, the following week. 25 



580 

 

BURKE COURT REPORTING, LLC 

1044 Route 23 North, Suite 206 

Wayne, New Jersey  07470 

(973) 692-0660 

 MS. VORRO:  One moment, Your Honor. 1 

 JUDGE CARISSIMI:  Certainly.  Off the record. 2 

 (Pause) 3 

 MS. VORRO:  I have nothing further. 4 

 JUDGE CARISSIMI:  Okay.  Cross-examination? 5 

 MR. SCHWARTZ:  I request Jencks material. 6 

 JUDGE CARISSIMI:  Yes.  What's the General Counsel have to 7 

produce? 8 

 MS. VORRO:  I have two statements.  They are -- the first 9 

one is 14 substantive pages and one attachment.  The second one 10 

is 5 pages and a few attachments. 11 

 JUDGE CARISSIMI:  Very good.  How much time would you 12 

like? 13 

 MR. SCHWARTZ:  20 minutes would be terrific.  Till 2:30 or 14 

so, Your Honor. 15 

 JUDGE CARISSIMI:  2:30?  We'll be in recess until 2:30.  16 

With that, we're off the record. 17 

 (Recessed at 2:11 p.m.; reconvened at 2:34 p.m.) 18 

 JUDGE CARISSIMI:  On the record.  Mr. Schwartz, you may 19 

cross-examine. 20 

 MR. SCHWARTZ:  Thank you, Your Honor. 21 

CROSS-EXAMINATION 22 

BY MR. SCHWARTZ: 23 

Q In your -- well, excuse me, I'm sorry.  My name is Fred 24 

Schwartz and I represent W.B. Mason.  Good afternoon, sir. 25 
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A Good afternoon. 1 

Q I have some questions for you and I will try to be brief. 2 

A Sure. 3 

Q You worked from the company from May of 2013 until 4 

December of 2015; is that correct? 5 

A Yes. 6 

Q In 2013, you did not receive a pay raise, correct? 7 

A From the time that I -- like -- it was from May to 8 

October, I got a raise at the end of that year. 9 

Q At the end of which year? 10 

A Of that 2013. 11 

Q And then did you receive another raise in 2014? 12 

A No, I did not. 13 

Q So in 2014, you did not receive a raise? 14 

A No, I did not. 15 

Q Where were you when you had the conversation with Carlos 16 

DeAndrade where he told you allegedly the union has these 17 

charges up so he can't do anything about your CDL license? 18 

A On the loading dock, while I was loading my truck. 19 

Q What time of day? 20 

A It was in the afternoon, it came from the same day. 21 

Q Was there anyone else present? 22 

A There was a lot of people around, but the conversation was 23 

between me and him. 24 

Q In a month earlier, Mr. DeAndrade had actually said, you 25 
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would be a tractor trailer driver. 1 

A Yes, he did. 2 

Q And the month earlier would've been October of 2015? 3 

A Yes. 4 

Q Right in the middle of all this union stuff? 5 

A Yes. 6 

Q Isn't it true, sir, that Michael Penn never said that W.B. 7 

Mason would not negotiate with the union? 8 

A That's not true.  He did say that. 9 

 THE REPORTER:  Could you take your hand down. 10 

 THE WITNESS:  Oh, I'm sorry. 11 

Q Michael Penn said that the company would not negotiate 12 

with the union? 13 

A Yes, he did. 14 

Q Okay.  What was the give and take, though?  You testified 15 

about a give and take, what was that about? 16 

A He would be specifically exactly say, oh, it was the 17 

negotiation would be a give and take, we'll get one, or they 18 

take one, or they'll take something, or not giving back. 19 

Q So which is it, the company wouldn't negotiate with the 20 

union or the company would negotiate and there would be give 21 

and take? 22 

A That's what he keep telling us, he wouldn't tell us 23 

exactly what it is.  He keep saying it's give and take, that's 24 

when we was all confused, we keep asking the same question over 25 
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and over again, he keeps repeating, give and take, give and 1 

take. 2 

Q And give and take in the context of negotiations? 3 

A Pretty much the entire company he wouldn't be specific on 4 

what. 5 

Q When was it that Michael Penn said that W.B. Mason would 6 

not negotiate with the union? 7 

A During the meeting. 8 

Q Is that at the same meeting where he talked about the give 9 

and take? 10 

A I couldn't remember, it was four or five different 11 

meetings he had with us so. 12 

Q Well, isn't it true, sir, that Michael Penn said the 13 

company would have to negotiate in good faith with the union? 14 

A He never say that. 15 

Q He never said that.  Isn't it true, sir, that Michael Penn 16 

said that there is no guarantee that the company and the union 17 

would be able to reach an agreement? 18 

A He never told us that. 19 

Q He never told you that? 20 

A Yes. 21 

Q You missed stops on your route; is that true? 22 

A Yes, I did. 23 

Q You never just skipped over stops and deliberately came 24 

back to the branch early, did you? 25 
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A It depends on situation. 1 

Q Well, if the customer was open and available, you made 2 

every effort to make that stop, correct? 3 

A Yes, we do. 4 

Q In fact, that's your obligation as a driver, correct? 5 

A Yes. 6 

Q And so to skip over stops on purpose and come back early 7 

would not be acceptable, correct? 8 

A Yes. 9 

Q That's correct? 10 

A Yes. 11 

 MR. SCHWARTZ:  May I just have one minute off the record? 12 

 JUDGE CARISSIMI:  Off the record.  You can tell me when 13 

you're ready. 14 

 (Recessed at 2:39 p.m.; reconvened at 2:41 p.m.) 15 

 JUDGE CARISSIMI:  Back on the record.  Any further 16 

questions for this witness? 17 

 MR. SCHWARTZ:  I have no further questions, Your Honor, 18 

and I'm returning the affidavit. 19 

 JUDGE CARISSIMI:  Very good, thank you.  Is there any 20 

redirect by the General Counsel? 21 

 MS. VORRO:  No, Your Honor. 22 

 JUDGE CARISSIMI:  Mr. Brandao, you're excused as a 23 

witness, sir, you can step down and you're free to leave. 24 

 THE WITNESS:  Thank you very much. 25 
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 JUDGE CARISSIMI:  Let's go off the record briefly. 1 

 (Recessed at 2:41 p.m.; reconvened at 2:44 p.m.) 2 

 JUDGE CARISSIMI:  On the record.  Does General Counsel 3 

have any further witnesses to present? 4 

 MS. VORRO:  We do not, Your Honor. 5 

 JUDGE CARISSIMI:  Is the General Counsel prepared to rest? 6 

 MS. VORRO:  We are with two items that need to be 7 

addressed first. 8 

 JUDGE CARISSIMI:  Certainly. 9 

 MS. VORRO:  The first, Your Honor, is with respect to the 10 

composition and size of the bargaining unit -- 11 

 JUDGE CARISSIMI:  Yes. 12 

 MS. VORRO:  -- as of the date of the demand on September 13 

28th, 2015. 14 

 JUDGE CARISSIMI:  Uh-huh.   15 

 MS. VORRO:  The General Counsel's position is as follows.  16 

There are 45 employees in the unit, including Kerby Chery, 17 

Jason Cobbler and Elton Roberto.  If Your Honor finds that the 18 

three named individuals were seasonal employees, then we will 19 

stipulate that there were 42 employees in the unit as of that 20 

date. 21 

 JUDGE CARISSIMI:  All right.  So the General Counsel will 22 

take the position that there's 42 employees in the unit if 23 

those three are excluded, right? 24 

 MS. VORRO:  Yes. 25 
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 JUDGE CARISSIMI:  Let me ask a question of respondent, if 1 

those three are excluded, does the respondent agree there are 2 

42 employees on the unit on that date? 3 

 MR. SCHWARTZ:  We're going to have to double-check that, 4 

Your Honor. 5 

 JUDGE CARISSIMI:  All right.   6 

 MR. SCHWARTZ:  And we will. 7 

 JUDGE CARISSIMI:  And you don't have to answer now because 8 

-- 9 

 MR. SCHWARTZ:  We will check and give you the answer. 10 

 JUDGE CARISSIMI:  If you could check that.  All right.  11 

But that's the General Counsel's position with regard to the 12 

unit composition on the date of September 28th, 2015, right? 13 

 MS. VORRO:  It is, Your Honor, and it's based on the voter 14 

list provided by the employer. 15 

 JUDGE CARISSIMI:  Right. 16 

 MS. VORRO:  We don't have independent knowledge that there 17 

were 42 individuals. 18 

 JUDGE CARISSIMI:  I understand, but the eligibility date 19 

on that excelsior list, as I recall it is September 25th -- 20 

 MS. VORRO:  Yes. 21 

 JUDGE CARISSIMI:  -- correct? 22 

 So -- 23 

 MR. SCHWARTZ:  There were 42 on that? 24 

 MS. VORRO:  Yes, there were. 25 
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 MR. SCHWARTZ:  Okay.  So that's what we'll be checking and 1 

assuming that to be the case, Your Honor, I don't think we'll 2 

have any further issues. 3 

 JUDGE CARISSIMI:  Okay.  Now, the only other thing and 4 

I'll raise this to the respondent, because it's really more 5 

subject to the control that if for some reason September 25th 6 

and 28th, there were additions or deletions from that excelsior 7 

list -- 8 

 MR. SCHWARTZ:  There were not. 9 

 JUDGE CARISSIMI:  Okay.  And you know that, right? 10 

 MR. SCHWARTZ:  We know that. 11 

 JUDGE CARISSIMI:  Well that makes it easy then.  Because 12 

obviously in a case where -- and again, particularly, this is 13 

an 85 bargaining order, so it's very specific, it's the demand 14 

date that governs it.  So there is a magic date, I need to know 15 

who's in the unit on that date, and whether there's valid 16 

cards, and of course, it's all premised upon whether or not 17 

there's sufficient ULPs to get to that point.  But all right, 18 

very good, that will clarify that substantially. 19 

 And I realize that there is a dispute between the parties 20 

on the inclusion of the three individuals in the unit, and I 21 

will make a decision on that. 22 

 MS. VORRO:  Thank you, Judge. 23 

 JUDGE CARISSIMI:  All right.  While we're on this issue, 24 

is the unit description in the stipulated election agreement 25 
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something the respondent agrees is appropriate in terms of a 1 

unit description? 2 

 MR. SCHWARTZ:  We do. 3 

 JUDGE CARISSIMI:  All right.  Very good. 4 

 MS. VORRO:  Thank you. 5 

 JUDGE CARISSIMI:  All right.  So as we discussed earlier 6 

today, the General Counsel's case has proceeded a little bit 7 

quicker than the General Counsel anticipated.  Our approach to 8 

the case was that the respondent was put on notice and was 9 

prepared to begin its case tomorrow, but not today because 10 

again, things moved a little bit sooner, it's now a quarter to 11 

3 and I've told respondent's counsel, when it was clear today 12 

that the General Counsel was going to end a little bit early 13 

that I would not expect him to produce witnesses today because 14 

he said he wasn't prepared to do so, which is certainly 15 

understandable given the circumstances. 16 

 So we're going to resume tomorrow morning at 9 and then we 17 

will then begin the respondent's defense. 18 

 MS. VORRO:  Your Honor -- 19 

 MR. SCHWARTZ:  We have one more issue I think. 20 

 MS. VORRO:  The second issue that General Counsel needed 21 

to put on the record -- 22 

 JUDGE CARISSIMI:  Oh, okay. 23 

 MS. VORRO:  -- was regards to Joint Exhibit No. 4 -- 24 

 JUDGE CARISSIMI:  Yes. 25 
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 MS. VORRO:  -- which the parties have agreed to substitute 1 

a complete copy, complete unredacted copy once the company has 2 

located an unredacted copy or if we do, we'll want to 3 

substitute that complete copy. 4 

 JUDGE CARISSIMI:  That's fine.  And Counsel for 5 

Respondent, you agree? 6 

 MR. SCHWARTZ:  Yes, Your Honor, and we're making efforts 7 

to find it. 8 

 JUDGE CARISSIMI:  So with those provisos, we are now at 9 

the end of the General Counsel's case, correct? 10 

 MS. VORRO:  Yes, Your Honor. 11 

 JUDGE CARISSIMI:  Very good.  All right.  Off the record. 12 

 (Whereupon, at 2:48 p.m., the above-entitled matter was 13 

adjourned.) 14 

15 
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I N D E X 1 

 2 
           3 
WITNESS             DIRECT  CROSS  REDIRECT  RECROSS  VOIR DIRE 4 
 5 
MICHAEL ROBERT       603     616     622     623     -- 6 
MEATH 7 
 8 
MICHAEL PENN         624     646     659     --       -- 9 
 10 
LAURA SULLIVAN       661     670      --     --       -- 11 
 12 
JOEL KERSHNER        675     684      --     --       -- 13 
 14 
JUSTIN DIFLAMINIES   694     698      --     --       -- 15 

 16 
JOHN EDWARDS         700     706     723     --       -- 17 
 18 
MARIO CASTANHEIRA    726     734     747     --       -- 19 
 20 
BRIAN COOPER         750     764     --      --       -- 21 

22 
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E X H I B I T S 1 

EXHIBITS          IDENTIFIED           RECEIVED 2 

Respondent's: 3 

R-7  646 646 4 

R-8 683  683   5 

R-9 734 734 6 

R-10 748 748 7 

R-11 759 759 8 

 9 

  10 

11 



595 

BURKE COURT REPORTING, LLC 

1044 Route 23 North, Suite 316 

Wayne, New Jersey  07470 

(973) 692-0660 

P R O C E E D I N G S 1 

(Time Noted: 9:14 a.m.) 2 

 JUDGE CARISSIMI:  On the record.  This is the resumption 3 

of the W.B. Mason hearing.   4 

 We have one preliminary matter with General Counsel, and 5 

then we will go to the respondent's opening statement. 6 

 MS. VORRO:  Thank you, Your Honor. 7 

 JUDGE CARISSIMI:  Ms. Vorro?   8 

 MS. VORRO:  I just gave to the reporter and respondent's 9 

counsel and to Your Honor a new and improved copy of Joint 10 

Exhibit 4 with the redactions removed and replaced by what was 11 

in the original documents. 12 

 JUDGE CARISSIMI:  Very good.  And counsel and respondent 13 

you've seen this document and you agree that is an appropriate 14 

substitution, correct? 15 

 MR. SCHWARTZ:  We do, Your Honor. 16 

 JUDGE CARISSIMI:  I approve the substitution of Joint 17 

Exhibit 4.   18 

 One other thing I should add before we go to the opening 19 

statement is, we've had off the record discussions about the 20 

progress of the case and what the remaining issues to be 21 

litigated and the time period that will be necessary.  And 22 

respondent's counsel has indicated that he would be able to be 23 

able to present a defense on the new case, the newly 24 

consolidated case, but has requested that if he had the ability 25 
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to prepare for that on Monday that would make that a much more 1 

readily available option.   2 

 So I've agreed that we're going to adjourn the hearing, 3 

and when we conclude tomorrow afternoon then it will resume 4 

again at 9 a.m. on Tuesday morning of next week.  So we will 5 

not be in trial on Monday.   6 

 And does General Counsel have any objection to that? 7 

 MS. VORRO:  We don't have any objection to it unless 8 

there's defense of the new charge that comes in before then, 9 

and then we would question the need to come back on Tuesday. 10 

 JUDGE CARISSIMI:  All right.  Well if -- you can make any 11 

objection you wish to, if you feel it's appropriate, then I 12 

will rule on it.  But right now, based on my understanding of 13 

the case and respondent's counsel's stated position, that's my 14 

inclination. 15 

 MS. VORRO:  I understand, Your Honor. 16 

 JUDGE CARISSIMI:  And that's what we're going to do at 17 

this point unless something comes up and somebody can convince 18 

me that that's for some reason not necessary.  All right? 19 

 MS. VORRO:  Thank you. 20 

 JUDGE CARISSIMI:  Very good.  Mr. Schwartz, are you ready 21 

to make your opening statement? 22 

 MR. SCHWARTZ:  Yes, I am, Your Honor.  Thank you. 23 

 JUDGE CARISSIMI:  You may proceed. 24 

 MR. SCHWARTZ:  Thank you, Your Honor, and may it please 25 
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the Court.   1 

 Just as the General Counsel contends in their opening 2 

statement that this is a textbook nip in the bud case, the 3 

respondent's position is that this is a textbook throw 4 

everything against the wall and see what sticks case against on 5 

employer.   6 

 You will hear from current or former employees of the 7 

company who will explicitly deny any creditable allegations 8 

that was made in the General Counsel's case with respect to 9 

alleged threats, with respect to alleged promises, with respect 10 

to alleged interrogation, with respect to alleged surveillance, 11 

with respect to any of the 8(a)(1) allegations, and to the 12 

extent the General Counsel -- counsel for the General Counsel 13 

in their opening case has even presented any credible evidence, 14 

it will be denied credibly, explicitly, and without any doubt.  15 

The statements, to the extent they were even proven, never took 16 

place.   17 

 Before we turn to the remaining allegations in the case 18 

Your Honor has already heard a significant amount of evidence 19 

about the company, and I won't belabor the point.  Customer 20 

service is the hallmark of the company's business.  To deliver 21 

to the company's customers on time what they expect and what 22 

they've order is what separates this company from its 23 

competitors.   24 

 The supply drivers in Boston and the helpers in Boston 25 
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where the supposed unit employees are located come to work in 1 

the morning and are given their scheduled delivery stops.  2 

You've already heard it's important to finish the routes on a 3 

daily basis.  In fact witnesses for General Counsel have all 4 

acknowledged that.  The critical component of that process 5 

being the same day delivery system that is the core of the 6 

company's customer service distinction from its competitors.  7 

 You will see evidence that with respect, for example, to 8 

Sean Brennan, Mr. Brennan completed same days on Morrissey 9 

Boulevard more than ten times throughout the course of his one 10 

and half year career with the company.  To the extent he 11 

contends that he didn't the evidence will show otherwise.   12 

 The evidence will also show that on the day in question 13 

when Mr. Brennan was terminated, same day delivers were made by 14 

the company in the same truck that Mr. Brennan returned to the 15 

branch before 4 p.m.  The company was able to fulfill same day 16 

deliveries that Mr. Brennan simply blew off without any 17 

explanation.   18 

 And you will hear from Mr. Pitre, his supervisor, who will 19 

say that he never told Mr. Brennan that he could skip same days 20 

on Morrissey Boulevard.   21 

 The evidence will show that in fact during the course of  22 

-- as I said in the course of Mr. Brennan's employment he made 23 

numerous same day stops on Morrissey Boulevard.  He testified 24 

that he only had four stops left on his truck when he returned, 25 
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the evidence will show quite to the contrary.   1 

 With respect to the termination of Mr. Becerra and the 2 

allegation that that was unlawful let's make sure that we 3 

understand what the evidence will show.   4 

 Mr. Becerra wasn't just rude to the customer, Mr. Becerra 5 

wasn't in a situation where it was merely a customer 6 

complaining that a driver had been rude.  Here it was a 7 

situation where Mr. Becerra acknowledged that he had no 8 

authority to do what he did, which was to tell a customer that 9 

unless they order less product he was not going to deliver the 10 

entire order, he would simply leave part of the order on the 11 

delivery truck.  You will see that that is contrary to the very 12 

hallmark and 180 degrees different from the hallmark of 13 

customer service for their employees.   14 

  Mr. Big -- I'm sorry, Mr. Castro -- Oscar Castro.  15 

Oscar Castro was terminated because he physically assaulted an 16 

employee at a company-sponsored event on a bus ride home after 17 

a Boston College football game on a Friday night in September.  18 

You will hear from the victim of the assault, and you will hear 19 

from two witnesses to the assault, all three of whom are 20 

current W.B. Mason employees, one of whom is a W.B. Mason 21 

employee who was an acknowledged union supporter.   22 

 He will testify and they -- the other witnesses will 23 

testify that Mr. Castro was simply out of control and he choked 24 

an individual named Brian Cooper.  And there will be no 25 
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evidence that there was any other type of physical altercation 1 

that the company had ever known about of this nature at the 2 

Boston branch that it had ignored or not disciplined.   3 

 When it learned of this issue it conducted an 4 

investigation, learned from disinterested witnesses as well as 5 

the victim that Mr. Castro had choked the victim.  He was 6 

terminated for physical violence.   7 

 With respect to the three seasonal employees, the 8 

allegation in the complaint is that they were laid off.  The 9 

evidence will show that they were laid off in connection with 10 

seasonal hiring, that the documents that were generated at the 11 

time that each of these individuals was hired demonstrate that 12 

they were designated as temporary seasonal employees.  In fact 13 

you heard from one of the very witnesses from counsel for the 14 

General Counsel who in his own writing acknowledged that he was 15 

a seasonal employee.   16 

 So with respect to those individuals the evidence will 17 

show that as the school season, as it's referred to, slows down 18 

those employees as driver helpers are typically laid off, along 19 

with other employees working as seasonal employees in the 20 

warehouse taking orders.  It's a volume-based business, and 21 

unlike the season slowing down those individuals were laid off 22 

and they were not part of the proposed departing unit, they 23 

were seasonal employees.   24 

 With respect to the allegation that the company withheld 25 
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wage increases in December of 2015, we'll hear testimony from 1 

the company's witnesses regarding exactly what goes on with the 2 

company's wage system, it's review system, and the fact that 3 

whenever increases are given they are always made retroactive 4 

to October 1st.  In fact I believe you heard from one of the 5 

witnesses for the General Counsel that sometimes it even goes 6 

into the following year, but you will hear exactly why in 7 

December of 2015, to the extent there's an allegation that the 8 

company unlawfully withheld wage increases, the reasons for the 9 

company's actions and they were not unlawful.   10 

 Finally, Your Honor, you will hear from Michael Penn.  11 

Michael Penn was referred to in the General Counsel's opening 12 

statement as the nuclear option.  Michael Penn is a blue 13 

ribboned credential labor relations consultant whose been in 14 

this business for well over 30 years.  Michael Penn has had 15 

hundreds, if not thousands, of meetings with employees on 16 

exactly the topic at issue, collective bargaining.   17 

 You will see Mr. Penn's presentation and you will hear his 18 

testimony.  He has held these similar types of meetings with 19 

hundreds of employees all over the country, if not thousands.  20 

Michael Penn knows what he can say and what he cannot say.  And 21 

the notion that Michael Penn would have ever said that 22 

bargaining starts from scratch or bargaining starts at zero is 23 

simply preposterous.  It is out of line with anything you will 24 

hear Michael Penn ever say.  And I believe the evidence with 25 
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respect to that was so vague that you will have no problem 1 

finding that it did not occur.   2 

 In short, Your Honor, the allegations are classic in the 3 

sense that they attempt to attribute numerous alleged 4 

misconduct and terminations on the part of the respondent, none 5 

of which the General Counsel will be able to prove.   6 

 Thank you, Your Honor. 7 

 JUDGE CARISSIMI:  Thank you.  Mr. Schwartz, I think one 8 

other thing you might want to -- 9 

 MR. SCHWARTZ:  I'm sorry, Your Honor, yes.  With respect 10 

to my opening statement, thank you very much.   11 

 I would like to reserve, to the extent I have an opening 12 

statement, the ability to address the latest allegation in the 13 

consolidated amended complaint, which we will answer by the way 14 

on Monday per our discussions.  And I would like to reserve the 15 

right, to the extent I determine I need an opening statement, 16 

on that issue when it comes time for us to present that part of 17 

the case on Tuesday. 18 

 JUDGE CARISSIMI:  Is there any objection by the General 19 

Counsel? 20 

 MS. VORRO:  No, Your Honor. 21 

 JUDGE CARISSIMI:  Very good.  I will grant that request 22 

under the circumstances.  The case was just recently 23 

consolidated, and you've indicated you're going to be ready to 24 

prepare a defense to that recently added amendment next week, 25 



603 

BURKE COURT REPORTING, LLC 

1044 Route 23 North, Suite 316 

Wayne, New Jersey  07470 

(973) 692-0660 

so I will certainly give you the opportunity to make a further 1 

opening statement, limited to that issue, if you so desire. 2 

 MR. SCHWARTZ:  Thank you. 3 

 JUDGE CARISSIMI:  Very good.  Let's go off the record. 4 

 (Pause) 5 

 JUDGE CARISSIMI:  Do you have a witness available? 6 

 MS. VORRO:  We do. 7 

 JUDGE CARISSIMI:  Right up here, and you can have a seat 8 

for a moment.  Well you might as well stay standing because 9 

we're ready to proceed now.   10 

 So we'll go on the record and respondent's counsel, you 11 

may call your first witness. 12 

 MR. SCHWARTZ:  The company calls Michael Meath. 13 

JUDGE CARISSIMI:  Mr. Meath, please raise your right hand.  14 

MICHAEL ROBERT HEATH, WITNESS, SWORN 15 

 JUDGE CARISSIMI:  Please have a seated. 16 

DIRECT EXAMINATION 17 

BY MR. SCHWARTZ: 18 

Q Could you tell us your name and please spell your full 19 

name for the record, sir. 20 

A Okay.  Michael Robert Meath.  M-I-C-H-A-E-L.  Robert,  21 

R-O-B-E-R-T.  Meath, M-E-A-T-H. 22 

Q Mr. Meath, for purposes of making sure the court reporter 23 

understands your answers and is able to transcribe them would 24 

you please make sure to keep your voice up and speak into the 25 
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microphone.  It should have no problem picking it up -- 1 

A Okay. 2 

Q -- but as long as you keep your voice up we'll be good. 3 

A Check.  Good? 4 

Q Where are you currently employed, sir? 5 

A W.B. Mason. 6 

Q And what is your title with W.B. Mason? 7 

A Vice president of distribution. 8 

Q And how long have you been a vice president of 9 

distribution for W.B. Mason? 10 

A It will be nine years this September. 11 

Q What are your duties as the vice president of operations 12 

for the company? 13 

A I'm responsible for all the pick and pack operations.  We 14 

have five of those.  I'm responsible for all the delivery to 15 

the customers.  We have 38 branches in Maysville and 18 16 

national cross stops. 17 

Q What's the pick and pack operation? 18 

A It's an order fulfillment center.  Our customers request 19 

orders from us and we pick the inventory and put the orders 20 

together and assemble them for the customers.  And then the 21 

pick and pack operation will take that order and give it -- 22 

turn it over to the delivery operations in each of the 23 

branches. 24 

Q Are you familiar with the operations at the Boston branch? 25 
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A I am. 1 

Q In fact do you have an office at the Boston branch? 2 

A I do. 3 

Q How often are you at the Boston branch? 4 

A I'm in Boston weekly. 5 

Q And do you travel around in your duties for the -- around 6 

the country for the company? 7 

A I do. 8 

Q Is there a warehouse at the Boston branch? 9 

A There is. 10 

Q And what takes place at the warehouse? 11 

A It's one of -- it's our largest order fulfillment 12 

operation, and so the building really is divided into two.  13 

There's an order fulfillment side, which is the hub, and then 14 

there's a delivery side, which is the branch. 15 

Q And in September of 2015 did you learn that there was a 16 

union petition that had been filed on behalf of the drivers and 17 

driver helpers at the Boston location? 18 

A I did. 19 

Q And were you present in September or October of 2015 at 20 

any meetings between the company's management and the drivers 21 

and driver helpers where the subject of the union petition was 22 

discussed? 23 

A I was. 24 

Q To the best of your recollection today, sir, how many 25 
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meetings did you attend? 1 

A I believe there were four. 2 

Q Okay.  And when -- who conducted those meetings? 3 

A It was a combination of Carlos DeAndrade and Chris Meehan. 4 

Q Who is Chris Meehan? 5 

A Chris Meehan is my boss, he's the chief operations officer 6 

for the company. 7 

Q And Carlos -- Carlos DeAndrade is the branch manager? 8 

A Carlos is the branch manager for the Boston delivery 9 

operation. 10 

Q And you were present for these four meetings from the 11 

beginning until the end? 12 

A Yes. 13 

Q At any time during these meetings did you speak at all to 14 

any drivers or driver helpers? 15 

A I did not. 16 

Q At any time during the union campaign in September and 17 

October of 2015 did you have any discussions with any drivers 18 

or driver helpers or any other hourly employees of the company 19 

where the topic of the union was discussed? 20 

A I did not. 21 

Q Now, I want to direct your attention to the utilization of 22 

additional employees at the Boston branch in September and 23 

October of 2015.  Did that occur? 24 

A Yes. 25 
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Q Are you familiar with the term linebackers? 1 

A Absolutely. 2 

Q What is a linebacker? 3 

A A linebacker is someone who possessions a number of skills 4 

in distribution that help us manage through the growth of the 5 

company.  They typically can train drivers, they are drivers, 6 

they can run routes, they can process returns inside the 7 

warehouse, they can fill orders, they can help with the loading 8 

of the trucks.  They're like utility people, and so thus we 9 

call them a linebacker. 10 

Q And prior to September and October of 2015 had the company 11 

utilized these linebackers at locations other than the Boston 12 

facility? 13 

A Absolutely.  It's built into the fabric of what we do and 14 

how we do it.  We've been using them for five or six years. 15 

Q And are they people who assist not only in the driver side 16 

of the business but also the warehouse side? 17 

A Absolutely. 18 

Q And to what extent do they assist in the warehouse side of 19 

the business? 20 

A They've processed returns, they've filled orders, they've 21 

help load trucks, they've helped assemble bulk orders for the 22 

large bulk customers.  Just about anything. 23 

Q Are you familiar with a company called NEOS? 24 

A I am. 25 
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Q N-E-O-S? 1 

A Yeah.  New England Office Supply. 2 

Q And at some point did W.B. Mason acquire NEOS? 3 

A We acquired NEOS I believe it was late July and August 4 

last year. 5 

Q Of 2015? 6 

A 2015. 7 

Q Had the company in your nine years of experience made 8 

other acquisitions prior to the NEOS acquisition? 9 

A We have. 10 

Q Where did the NOES acquisition rate as compared to prior 11 

acquisitions in terms of significance? 12 

A It was the largest acquisition we've ever made in the 13 

company's history. 14 

Q And did that acquisition impact the efficiency of 15 

operations within the company? 16 

A It did. 17 

Q Were those inefficiencies impacted beyond just the Boston 18 

branch? 19 

A They were. 20 

Q What are examples of the inefficiencies that were 21 

occurring as a result of the NEOS acquisition in the summer of 22 

2015? 23 

A It -- there was a huge influx of business, it impacted the 24 

Boston drivers, it impacted the Cranston, Rhode Island branch, 25 



609 

BURKE COURT REPORTING, LLC 

1044 Route 23 North, Suite 316 

Wayne, New Jersey  07470 

(973) 692-0660 

it impacted the Brockton branch, as well as the Worcester 1 

branch and Woburn branches.  So it had a large impact on all 2 

the branches in New England. 3 

Q Did the company utilize any extra assistance of any non-4 

Boston employees prior to September of 2015 as a result of this 5 

NEOS acquisition? 6 

A We did. 7 

Q And what additional assistance was provided to the Boston 8 

branch prior to September, October of 2015? 9 

A We had some corporate employees that are part of our 10 

analyst group who are -- a lot of them were former warehouse 11 

people that we promoted, and I believe there's four or five of 12 

them that we asked to, you know, split their day and come into 13 

the operations and help support the business in its growth. 14 

Q And that was prior to September of 2015? 15 

A Yes.  Yes. 16 

Q And did you ultimately engage the services of linebackers 17 

to assist with the drivers and driver helpers in Boston? 18 

A We did. 19 

Q And why did you do that? 20 

A It was a combination of things.  The New England Office 21 

Supply merger was -- had a bigger impact on Boston than we 22 

expected, we're in our busy season, which is a school season, 23 

and September was a very big month for us, and we decided that 24 

we needed to bring some additional help in to support all that 25 
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growth. 1 

Q Did the fact that a union petition had been filed have 2 

anything to do with that decision? 3 

A No. 4 

Q Did that decision in any way conflict with the use of 5 

linebackers in any other circumstance? 6 

A No. 7 

Q Are you familiar with an employee named Bob Federici? 8 

A I am. 9 

Q And who is Bob Federici? 10 

A Bob Federici, his homebase is our Albany facility, Albany, 11 

New York.  He's one of the people that for years I've used as a 12 

linebacker.  He's helped us in Albany as well Newburgh, New 13 

York and Upstate New York, Syracuse and Rochester, and he's 14 

helped us in Boston as well. 15 

Q The systems that you referenced in New York, the Syracuse 16 

and other parts of Upstate New York, Mr. Federici engaged to 17 

assist in that prior to September of 2015? 18 

A He did. 19 

Q Okay.  How about the South Brunswick location.  Does the 20 

company have a location in South Brunswick, New Jersey? 21 

A We do. 22 

Q And prior to September of 2015 had the company utilized 23 

linebackers at the South Brunswick facility to assist the 24 

drivers and their helps? 25 
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 MS. VORRO:  Objection, relevance. 1 

 JUDGE CARISSIMI:  Overruled.  I think it's sufficiently 2 

relevant. 3 

 THE WITNESS:  Yes, we have used linebackers in South 4 

Brunswick, New Jersey. 5 

BY MR. SCHWARTZ: 6 

Q And that was prior to September and October? 7 

A It was, yes. 8 

Q Are you utilizing linebackers as we sit here today,  9 

Mr. Meath, throughout the W.B. Mason system? 10 

A Yes. 11 

Q What are some examples? 12 

A We have an employee, Art Pease (ph), who's working in 13 

South Brunswick, New Jersey.  He'll actually be going down to 14 

Columbia and help us in the Columbia facility and Maryland as 15 

well.  We have John DeLez (ph), who's been helping in Boston, 16 

but he helps us on a national basis.  He's quite a large part 17 

of opening up our national cross stops. 18 

Q Are you familiar with an employee named Josh Garvey? 19 

A Josh Garvey, yes. 20 

Q And who is Josh Garvey? 21 

A He's another one of our linebackers.  His homebase is our 22 

Syracuse operation.  He actually started in Albany, and he's 23 

helped us in Albany as well as Syracuse, and he's also helped 24 

us in Boston. 25 
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Q Are you familiar -- I think you testified to an individual 1 

named John Velez? 2 

A Yes. 3 

Q Who is John Velez? 4 

A John Velez is also one of our full-time linebackers.  He 5 

does this as a permanent part of his job, and he's -- manages 6 

all the opening up of our new cross stops across the country 7 

and has helped us in almost every facility that we have as a 8 

linebacker whether it's training drivers, running routes, 9 

processing returns.  Whatever we need him to do he does that. 10 

Q And he's done that both prior to and after in other 11 

locations in Boston in September of 2015? 12 

A He has, yes. 13 

Q Victor Jordan (ph).  Familiar with an individual named 14 

Victor Jordan? 15 

A I am. 16 

Q And who is Victor Jordan? 17 

A He's a gold star out of our Woburn facility. 18 

Q And was Victor Jordan utilized as linebacker at the Boston 19 

location? 20 

A Yes. 21 

Q And when was he utilized as a linebacker at the Boston 22 

location? 23 

A It was in the fall of 2015.  I don't know the exact dates.  24 

And he's been in and out.  And he's helped us in other branches 25 
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as well. 1 

Q Can you think of examples of the other branches where  2 

Mr. Jordan has assisted the company when it needed help? 3 

A I know he's been in our Manchester, New Hampshire branch. 4 

Q Do you know an individual named Juan Pichardo? 5 

A I do. 6 

Q And who is Juan Pichardo? 7 

A Juan Pichardo is another gold star for W.B. Mason and 8 

someone that we've used as a linebacker. 9 

Q And has he been utilized at locations other than Boston in 10 

the past? 11 

A He has. 12 

Q And was he utilized as an linebacker at other locations in 13 

Boston prior to September and October of 2015? 14 

A He has. 15 

Q Now, the individuals that we just went over, Mr. Federici, 16 

Mr. Garvey, Mr. Valez, Mr.Jordan, Mr. Pichardo, and Mr. Hames.  17 

While they've been or were at the Boston location did they only 18 

assist the drivers and driver helpers? 19 

A No, they would help with the load operation.  They would 20 

certainly help with order fulfillment on the bulk side 21 

typically helping assemble the large orders. 22 

Q Would they pick and pack orders? 23 

A On occasion, yes. 24 

Q Do they have the skills and abilities to do duties beyond 25 
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driver and driver helper duties? 1 

A Absolutely. 2 

Q Now, did any of these individuals, to your knowledge in 3 

October of 2015, drive any routes for the company out of the 4 

Boston location? 5 

A Yes, they did. 6 

Q Now, directing your attention to October of 2015, you've 7 

testified -- there's been -- that was the time when the -- is 8 

that the time when the company began holding mandatory meetings 9 

for the drivers? 10 

A We did. 11 

Q And are those the meetings that -- who conducted those 12 

meetings? 13 

A Michael Penn, a consultant we hired. 14 

Q Did you -- were you present at any of those meetings? 15 

A No. 16 

Q Did the utilization of Mr. Penn's services for holding 17 

these meetings have any type of impact on the operations? 18 

A Yes. 19 

Q And what was that impact? 20 

A Well we're a service-oriented company, and when we're 21 

adding an hour to an hour and a half onto our drivers' day we 22 

were concerned about the service of the customers. 23 

Q So what did we do in order to address those concerns? 24 

A We scheduled the meetings early morning before the drivers 25 
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left and we scheduled them late in the afternoon and we 1 

utilized linebackers to help offset the work flow based on 2 

taking up so much time from our core groups' day. 3 

Q In terms of the utilization of the linebackers at the 4 

Boston location beginning in September and October of 2015, was 5 

there anything different about the company's utilization of 6 

those linebackers then than it has in the past utilized 7 

linebackers? 8 

A No. 9 

Q Did the utilization of the linebackers at the Boston 10 

facility have anything to do, other than the drivers are going 11 

to be holding meetings with Mr. Penn, was there any other 12 

reason related to the union that the company utilized the 13 

linebackers? 14 

A No. 15 

 MR. SCHWARTZ:  Thank you.  I have no further questions. 16 

 JUDGE CARISSIMI:  Very good.  Cross-examination by the 17 

General Counsel? 18 

 MS. VORRO:  May we have a few minutes off the record, Your 19 

Honor? 20 

 JUDGE CARISSIMI:  How much time would you line? 21 

 MS. VORRO:  Ten. 22 

 JUDGE CARISSIMI:  We will be adjourned for ten minutes.  23 

 MS. VORRO:  Thank you.   24 

 (Recessed at 9:42 a.m.; reconvened at 9:52 a.m.) 25 
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 JUDGE CARISSIMI:  General Counsel, you may cross-examine. 1 

 MS. VORRO:  Thank you, Your Honor. 2 

CROSS-EXAMINATION 3 

BY MS. VORRO: 4 

Q Good morning, Mr. Meath. 5 

A Good morning. 6 

Q My name is Elizabeth Vorro and I represent the General 7 

Counsel of the National Labor Relations Board.  I have some 8 

questions for you about the testimony you just gave.   9 

 You said that you're in Boston weekly. 10 

A Yes. 11 

Q Excuse me.  How -- you are in Boston weekly? 12 

A Yes.  And -- yes.  I'm there at least once a day each 13 

week. 14 

Q Once -- one day each week? 15 

A One day each week.  I'm sorry. 16 

Q And is that an average one day each week? 17 

A No.  No, I would say that, you know, it really is 18 

cyclical.  The average is probably more like more recently, but 19 

you know, if you go back, you know, a few months it may have 20 

been just one day.  So it varies from time to time. 21 

Q During the period between the end of September and mid 22 

October of 2015 how often were you in the Boston location? 23 

A I'm going to -- approximately two to three days. 24 

Q Now, you described -- the NOES purchase occurred in July 25 
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of 2015? 1 

A I don't know the exact date, but it was late July or early 2 

August when it started, yeah. 3 

Q And you -- and that created a huge influx of business for 4 

the Boston facility? 5 

A Yes. 6 

Q And some other facilities? 7 

A Yes. 8 

Q Now, what linebackers arrived in Boston in July and August 9 

to handle that influx? 10 

A I believe that there were no linebackers in July or 11 

August. 12 

Q So the linebackers didn't arrive until after the rally and 13 

union petition was filed? 14 

A Yes.  We did have other people arrive, but not the 15 

linebackers. 16 

Q What other people arrived? 17 

A We had a team of analysts that came from corporate who 18 

were prior warehouse employees. 19 

Q And they were driving trucks? 20 

A They were helping and assisting in all different 21 

functions.  I think that there were days where we would send 22 

them out as helpers because they weren't qualified drivers, but 23 

they were in the hub operations as well as supporting whatever 24 

we needed on a day-to-day basis. 25 



618 

BURKE COURT REPORTING, LLC 

1044 Route 23 North, Suite 316 

Wayne, New Jersey  07470 

(973) 692-0660 

Q Now, the result of the NEOS purchase was that everyone in 1 

the Boston facility was extremely busy.  Is that accurate? 2 

A It had an impact to the Boston facility.  I can't say 3 

everyone, but it certainly had a big impact. 4 

Q Okay.  It had -- I'll be more specific.  It had a huge 5 

impact on the drivers' workload? 6 

A Yes. 7 

Q Had I huge impact on warehouse employees and what they 8 

needed to do to -- 9 

A Yes. 10 

Q -- get orders ready for the drivers? 11 

A Correct. 12 

Q Now, is it fair to say that the work of the warehouse 13 

employees, pickers and the loaders and the fulfillment people, 14 

directly affects what the drivers do? 15 

A Yes. 16 

Q And at -- in or about September and October of 2015 had 17 

you personally heard complaints about -- had you personally 18 

heard that drivers were complaining about the way their trucks 19 

were loaded? 20 

A I had not. 21 

Q Had you personally heard complaints about a lot of orders 22 

being messed up or done incorrectly? 23 

A I had not. 24 

Q You don't have much contact with the drivers when you're 25 
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in the Boston facility do you? 1 

A I do not. 2 

Q In fact they probably don't know who you are, is that 3 

fair? 4 

A No, I think probably 50 percent of them know me very well. 5 

Q Now? 6 

A Yeah.  No, I would say even before. 7 

Q Do you know their names? 8 

A I know about 50 percent of them. 9 

Q What facilities do you oversee? 10 

A All the facilities for the company. 11 

Q How many linebackers were in Boston at any one time 12 

between September 28th and the October 15th of 2015? 13 

A I think we've had as many as six in Boston. 14 

Q All at once? 15 

A Yes. 16 

Q And typically when linebackers go into a facility to help 17 

out they don't go six at a time.  Is that fair to say? 18 

A We've done it before, but yeah, I mean it depends on the 19 

size of the operation and what we're trying to accomplish. 20 

Q When and where has that been done before? 21 

A When we open up new facilities or when -- like we in South 22 

Brunswick we brought a large contingency down there to help 23 

with the operations.  Have a large contingency in Columbia and 24 

Maryland. 25 
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Q What's a large contingency?  How many in South Brunswick? 1 

A I've had as many as five or six there. 2 

Q And what was going on in South Brunswick at the time? 3 

A It was a combination of order fulfillments, and you know, 4 

growth oriented issues, delivery issues as well. 5 

Q Do you know the names of the people who went into South 6 

Brunswick at that time when there were five or six of them? 7 

A Yeah.  Juan Pichardo.  I know John Velez has been there. 8 

Q No, excuse me -- 9 

A Sorry. 10 

Q -- I'm going to -- 11 

A Yes. 12 

Q When they were there all at once, five or six of them all 13 

at once. 14 

A I can't tell you exactly that group and who was there, but 15 

I can tell you whose been in and out of there and who supported 16 

us. 17 

Q How many linebackers are there in Boston currently? 18 

A I believe four. 19 

Q Who are they? 20 

A I think Josh Garvey, Bob Federici, Frank Hames, and Victor 21 

Jordan. 22 

Q And have they been there since late September or early 23 

October of 2015? 24 

A They've been in and out.  So they've probably spent more 25 
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time there, but they've gone to other operations as well as 1 

their homebases. 2 

Q And are they all there currently at the same time? 3 

A Sometimes. 4 

Q Last week? 5 

A I believe so.  Yeah -- not -- yes, I believe so. 6 

Q You're not sure? 7 

A I'm not sure. 8 

Q Now, the season, the busy season, is not a defined period; 9 

is that correct? 10 

A No, I would say it's relatively defined.  I mean we know 11 

the cycles of the season. 12 

Q What is the season? 13 

A It really starts in July after the 4th and it goes through 14 

September and carries over into October. 15 

Q It's based on the volume of business, correct? 16 

A Correct. 17 

Q And that's the period of time that the school year is 18 

gearing up for supplies and then starting the school year and 19 

needing supplies? 20 

A Yes. 21 

Q But you didn't bring in linebackers you said until at 22 

least September perhaps October of 2015? 23 

A That is correct for the linebackers, yes. 24 

 MS. VORRO:  May I have just a moment, Your Honor? 25 
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 JUDGE CARISSIMI:  You may.  Let go off the record and tell 1 

me when you're ready. 2 

 (Pause) 3 

 JUDGE CARISSIMI:  Do you have further questions,  4 

Ms. Vorro? 5 

 MS. VORRO:  One. 6 

 JUDGE CARISSIMI:  Very good. 7 

BY MS. VOORO: 8 

Q Mr. Meath, did you review any documents or anything else 9 

in preparation for your testimony today? 10 

A I have not. 11 

 MS. VORRO:  No more questions, Your Honor. 12 

 JUDGE CARISSIMI:  Is there any redirect by respondent? 13 

 MR. SCHWARTZ:  Briefly, Your Honor. 14 

REDIRECT EXAMINATION 15 

BY MR. SCHWARTZ: 16 

Q With respect to the period in July and August of last year 17 

of the NEOS acquisition, Mr. Meath, what did the company do in 18 

terms of utilizing NEOS drivers during that period? 19 

A We brought -- well we added to our Boston team using -- 20 

utilizing the NEOS drivers.  We transitioned the business over 21 

so it all didn't come in one fail swoop, and they were part of 22 

that team and the addition to that team. 23 

Q So in July and August was the company utilizing NEOS 24 

drivers in addition to its own drivers? 25 
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A Yes. 1 

Q Did that stop at some point? 2 

A No.  I mean we -- what we brought on was there to stay. 3 

Q Okay. 4 

 MR. SCHWARTZ:  One second. 5 

BY MR. SCHWARTZ: 6 

Q Where was NEOS located? 7 

A Braintree, Massachusetts. 8 

Q And in July and August was the company using the Braintree 9 

location of NEOS to fulfill its operations? 10 

A We were. 11 

Q And did that change at some point? 12 

A It -- yes, as -- we were migrating the roots into their 13 

ultimate homebases and I believe we were completely out of 14 

there by mid August, but I'm not sure of the date. 15 

Q Okay. 16 

 MR. SCHWARTZ:  Thank you.  I have nothing further. 17 

 JUDGE CARISSIMI:  Is there any further recross-examination 18 

limited to the redirect? 19 

 MS. VORRO:  One question. 20 

 JUDGE CARISSIMI:  Very good. 21 

RECROSS-EXAMINATION 22 

BY MS. VOORO: 23 

Q There were three NEOS drivers hired; is that correct? 24 

A I don't know.  We hired all of them, and there's a total 25 
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group of 15 or 17.  I'm not sure of the exact number.  For the 1 

company. 2 

Q In Boston you don't know the number? 3 

A I don't know the exact number.  Three sounds accurate, but 4 

I'm not positive. 5 

 MS. VORRO:  Thanks. 6 

 MR. SCHWARTZ:  Nothing further. 7 

 JUDGE CARISSIMI:  Thank you, sir.  You're excused as a 8 

witness.  You may step down. 9 

 THE WITNESS:  Thank you. 10 

 JUDGE CARISSIMI:  Let's go off the record. 11 

 (Pause) 12 

 JUDGE CARISSIMI:  On the record.  Mr. Schwartz, you may 13 

call your next witness. 14 

 MR. SCHWARTZ:  Thank you, Your Honor.  The respondent 15 

calls Michael Penn. 16 

 JUDGE CARISSIMI:  Mr. Penn, if you'd please stand for a 17 

moment and raise your right hand.   18 

MICHAEL PENN, WITNESS, SWORN 19 

 JUDGE CARISSIMI:  Please have a seat. 20 

DIRECT EXAMINATION 21 

BY MR. SCHWARTZ: 22 

Q Good morning, sir.  Could you tell us your name and spell 23 

it for the record, please. 24 

A Michael Penn.  P-E-N-N. 25 
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Q And Mr. Penn, if you could just make sure to keep your 1 

voice up so the recorder can get your answers.  Fair enough? 2 

A Fair enough. 3 

Q Mr. Penn, are you employed? 4 

A I am. 5 

Q And who do you work for? 6 

A I'm self-employed.  I'm a labor relations consultant and 7 

our firm is the Crossroads Group. 8 

Q And how long have you been a labor relations consultant? 9 

A For about -- over 25 years. 10 

Q And as a labor relations consultant what do you do? 11 

A I assist employers in their communication efforts during 12 

NLRB campaigns to insure that the employees understand their 13 

Section 7 rights, that -- to provide them with information on 14 

third-party representation, and in general to give them the 15 

side of the story that the union often doesn't give them during 16 

the election process. 17 

Q Prior to becoming a labor relations consultant what did 18 

you do? 19 

A Well I graduated from UCLA and I worked my way through 20 

college at a trucking company.  I was a Teamster. 21 

Q Which local? 22 

A It was Local 630. 23 

Q And is that out of -- which location -- 24 

A That's out of downtown Los Angeles on Stanford. 25 
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Q How long were you a member of Teamsters Local 630? 1 

A I was a member for four to five years. 2 

Q At some point in time did you become employed by the 3 

Teamsters directly? 4 

A I did.  The Teamsters hired me as a full-time organizer. 5 

Q And was that for the local? 6 

A Started with the local and then it quickly became for 7 

Joint Council 42. 8 

Q Joint Council 42 is in California? 9 

A It is.  It's in southern California. 10 

Q And what were you duties as a union organizer? 11 

A To convince employees to join the Teamsters. 12 

Q Part of that process -- any part of that process include 13 

obtaining authorization cards? 14 

A It did. 15 

Q And how long were you a Teamsters organizer? 16 

A I was a Teamsters organize for almost ten years. 17 

Q And roughly speaking, Mr. Penn, approximately what year 18 

did you stop working for the -- 19 

A 1980. 20 

Q And in 1980 why did you stop working for the Teamsters? 21 

A I had become very disillusioned with the union for a 22 

number of reasons. 23 

Q And what did you decide to do with your career at that 24 

point? 25 
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A At that point I decided to continue in the field of labor 1 

relations, employee relations.  I worked for a few companies in 2 

that capacity before becoming an independent labor relations 3 

consultant. 4 

Q So since 1980 to the present you've been acting as a labor 5 

relations consultant? 6 

A No. 7 

Q I'm sorry, 1990 to the present. 8 

A Yeah.  Actually since right about the early '90s.  Before 9 

that I was actually working in labor relations and employee 10 

relations for specific companies. 11 

Q I understand.  But in terms of you becoming independent 12 

and on your own that started in the early '90s? 13 

A Correct. 14 

Q And since that time and continuously to date you've been 15 

engaged doing those services? 16 

A Yes, I have. 17 

Q Approximately how many different union campaigns have you 18 

worked on? 19 

A Approximately 350. 20 

Q And in the course of those approximate -- and that's since 21 

the 1990's period? 22 

A Yes. 23 

Q And in the course of those campaigns that you've worked on 24 

do you hold meetings with employees? 25 
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A I do. 1 

Q And is that a part of what you would consider to be your 2 

duties as a labor relations consultant? 3 

A Yes. 4 

Q And in terms of the topic of collective bargaining, is 5 

that a subject that you cover in your employee meetings? 6 

A That's always a subject that we cover in the employee 7 

meetings. 8 

Q And -- so in the 350 or so campaigns that you've had your 9 

best estimate, Mr. Penn, as to how many times you've had a 10 

meeting where the topic was collective bargaining? 11 

A In almost every one of them. 12 

Q Okay.  And is it always just one meeting or do you have 13 

multiple meetings on the same topic? 14 

A Yeah.  Well what we generally do is we have different 15 

rounds of meetings depending on the content.  So we'll often 16 

have an introductory meeting in which we discuss just general 17 

National Labor Relations Act, the process by which a union 18 

comes in to represent the employees, talk about tactics and 19 

sales pitch of the union.  Different general things.   20 

 Then we will generally have a meeting, and we did so at 21 

W.B. Mason, have a meeting where we share with employees the 22 

union's constitution and bylaws and their LM-2s.  We have a 23 

meeting on collective bargaining.  And generally we also have a 24 

meeting on job security issues. 25 
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Q And in order to conduct these meetings do you consider -- 1 

are you familiar with the legalities of collective bargaining? 2 

A I am.  I'm not an attorney, but I'm very familiar with the 3 

National Labor Relations Act. 4 

Q Now in October of 2015, Mr. Penn, were you engaged by W.B. 5 

Mason to act as a labor relations consultant? 6 

A I was. 7 

Q And at what location were you engaged to perform those 8 

duties? 9 

A At their Boston hub on Summer Street. 10 

Q And in connection with your duties as -- in this 11 

engagement for W.B. Mason, did you hold meetings with the 12 

drivers and driver helper group on a regular basis? 13 

A Yes.  Only the supply drivers and driver helpers. 14 

Q The furniture drivers were not included, correct? 15 

A That's correct. 16 

Q So on the supply side, the supply drivers and driver 17 

helpers attended meetings that you held, correct? 18 

A That's correct.  And for each of those phases with 19 

different content we covered all of the employees in usually 20 

four meetings if there didn't have to be a make-up meeting, so. 21 

 MR. SCHWARTZ:  May I have Joint Exhibit 4, please.  May I 22 

approach the witness, Your Honor? 23 

 JUDGE CARISSIMI:  You may. 24 

BY MR. SCHWARTZ: 25 
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Q Mr. Mr. Penn, I'm showing you what's in evidence as Joint 1 

Exhibit 4 that has been identified in evidence as the sign-in 2 

sheets for the meetings that you held at W.B. Mason.  Do you 3 

recognize this document? 4 

A I do. 5 

Q And what is it? 6 

A These are sign-in sheets that we would give the employees 7 

at each of the meetings so we knew what had attended and who 8 

didn't. 9 

Q And when was it that you first started holding meetings 10 

with employees at W.B. Mason? 11 

A On Tuesday, October 6th. 12 

Q What time of day? 13 

A 6 a.m. was my first meeting that I held. 14 

Q Do you have any understanding as to why the company had 15 

the meetings held at 6 a.m.? 16 

A Yes.  We had two -- we would have two meetings during the 17 

day, 6 a.m. and some time around 4:30 or 5 p.m., to accommodate 18 

the drivers' schedules. 19 

Q Do you know if holding these meetings -- were they 20 

mandatory? 21 

A They were mandatory meetings. 22 

Q And were the employees paid for their time at the 23 

meetings? 24 

A They were. 25 
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Q And during the times that the employees were at these 1 

meetings do you know if it had any impact on the company's 2 

operations? 3 

A It had an adverse impact on their operations. 4 

Q What do you mean by that? 5 

A Well when you have a group of drivers in a meeting for -- 6 

 MS. RAYMAN-READ:  Objection.  What's the basis of his 7 

knowledge for this?  Can we have some foundation here? 8 

 JUDGE CARISSIMI:  I'm going overrule the objection.  You 9 

may continue. 10 

 MR. SCHWARTZ:  Thank you, Your Honor. 11 

 THE WITNESS:  Yeah.  When you have a group of meetings 12 

with a group of employees, and a lot of these meetings were 13 

lasting two hours, some lasted even longer, depending on 14 

questions and interaction, it meant that the company had to 15 

make sure there were other people doing their work, making sure 16 

the customers were getting serviced at the time.   17 

 So yes, these are always -- these kinds of meetings are 18 

always a big pain on operations in any company we go to. 19 

BY MR. SCHWARTZ: 20 

Q Could you just take a look at first page of Joint  21 

Exhibit 4.  There is a name seven names down, do you see that, 22 

Jerome Penn Sr.?   23 

A Yes.  Yes, I do. 24 

Q Did you meet Jerome Penn Sr. during your meetings with 25 
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W.B. Mason? 1 

A Yes, I did. 2 

Q Is Jerome Penn Sr. related to you at all? 3 

A No relation whatsoever. 4 

Q Okay. 5 

A We -- the joke was he was my brother from another mother, 6 

but -- 7 

Q But he's no relation at all? 8 

A No, no relation at all. 9 

Q Okay.  Now, what was the topic of the first meeting that 10 

you held with the W.B. Mason employees on October 6th? 11 

A Again, it was a general overview talking about the 12 

National Labor Relations Act, taking about employee Section 7 13 

rights, what the company, the union can and cannot do under the 14 

National Labor Relations Act during an organizing campaign or 15 

election campaign.  Talking a little bit about common union 16 

tactics.  Talking about the union sales pitch that they were 17 

going to hear analyzing that.  Basically that's the content of 18 

the first meeting. 19 

Q And when -- and to the best of your knowledge, Mr. Penn, 20 

were the second set of meetings held with the employees? 21 

A Well I can refresh my memory by looking at -- 22 

Q If that would assist you. 23 

A -- the sign-in sheets.  So it looks like the first round 24 

of meetings were on October 6th And 7th.  And the second round 25 
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would have started on Thursday, October 8th and gone into 1 

Friday, October 9th. 2 

Q And what was the topic of the second set of meetings? 3 

A Was the unions -- the International Brotherhood of 4 

Teamster constitution, Local 25 bylaws, and the LM-2s for both 5 

organizations. 6 

Q Did you hold a third meeting with the drivers on a 7 

different topic? 8 

A I did. 9 

Q And when approximately was that, if you could refer to 10 

Joint Exhibit 4. 11 

A Yeah, that would have been looks like October 13th, and 12 

that would have been collective bargaining.  October 13th and 13 

14th. 14 

Q Now, I want to show -- I show you, Mr. Penn, what has been 15 

identified as Respondent's Exhibit 7.  Could you just take a 16 

moment -- 17 

 MR. SCHWARTZ:  I know that the document, Your Honor, has 18 

copies on both sides, and it's numbered -- page numbered. 19 

 JUDGE CARISSIMI:  Thank you. 20 

BY MR. SCHWARTZ: 21 

Q So I would just ask you, Mr. Penn, to take as much time as 22 

you need to review Respondent's Exhibit 7, and at that time 23 

once you've reviewed it just let me know. 24 

 JUDGE CARISSIMI:  Let's go off the record.  You can tell 25 
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us when you're ready. 1 

 (Pause) 2 

 JUDGE CARISSIMI:  Mr. Schwartz, you may continue. 3 

BY MR. SCHWARTZ: 4 

Q Mr. Penn, do you recognize Respondent's Exhibit 7? 5 

A I do. 6 

Q And what is it? 7 

A It's a printout of the PowerPoint presentation that I used 8 

in the collective bargaining meetings with the supply drivers 9 

and helpers. 10 

Q And with the exception of the first two slides that refer 11 

to W.B. Mason and collective bargaining roll of the dice and 12 

then the election details, does the rest of the document appear 13 

familiar to you in terms of your 25 years of labor relations 14 

consulting experience? 15 

A Yes. 16 

Q And how is it familiar to you? 17 

A Well it's familiar because I've presented this information 18 

for many, many year. 19 

Q So I guess my -- I'll ask you a better question.   20 

 Other than details about the election and dates, in terms 21 

of the content of the information, substantive content, is 22 

there anything in here different than what you've presented in 23 

your 25 years of labor relations experience? 24 

A Nothing really substantive.  The only change would be over 25 
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the years sometimes we choose a different board decision to 1 

include in the presentation.  But substantively it's the same  2 

-- basically the same presentation that we've used for many, 3 

many years. 4 

Q Go ahead. 5 

A With the exception there were many years when I first 6 

started doing this that we didn't do PowerPoints, that we used 7 

to just do it on a white board or a flip chart, and really it's 8 

more in the last 10, 12 years that we've been really doing 9 

PowerPoints. 10 

Q With respect if I could direct your attention to page 5, 11 

Mr. Penn, the lower left-hand corner slide. 12 

A I see it. 13 

 MS. RAYMAN-READ:  I'm sorry, I miss the page.  Could you 14 

repeat that? 15 

 MR. SCHWARTZ:  Page 5. 16 

 JUDGE CARISSIMI:  Page 5. 17 

 MR. SCHWARTZ:  Off the record, Your Honor. 18 

 JUDGE CARISSIMI:  Off the record. 19 

 (Pause) 20 

 JUDGE CARISSIMI:  Back on the record. 21 

 MR. SCHWARTZ:  I'm ready. 22 

 JUDGE CARISSIMI:  You may continue, Mr. Schwartz. 23 

BY MR. SCHWARTZ: 24 

Q Before I get to that slide, Mr. Penn, could I direct your 25 
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attention back to Joint Exhibit 4? 1 

A Yes. 2 

Q If you could go to the fifth page from the back. 3 

A Is that the page starting from Laura Sullivan at the top? 4 

Q Correct. 5 

A Yes. 6 

Q Now, the middle section of that page is an e-mail from 7 

Laura Sullivan and you are on that e-mail list; is that 8 

correct? 9 

A That's correct. 10 

Q And that's you as a cc MPenn@tecgconsultants.com? 11 

A That's correct. 12 

Q And the topic of the e-mail is meeting schedules for next 13 

week, correct? 14 

A Correct. 15 

Q Now, on Monday -- I'm sorry -- Tuesday at 6 a.m., was 16 

there a meeting held during that week? 17 

A I believe so.  I think if I can refer to the sign-in 18 

sheets here.  Yes, there was a meeting held at -- on 10/13 -- 19 

October 13th at 6 a.m. 20 

Q So the page before that is what you're referring to, sir, 21 

in terms of the documents you have in front of you, the sign-in 22 

sheet?  Is that the page right before the Laura Sullivan -- 23 

A Oh, yes, it is. 24 

Q Thank you.  Now, in that sign-in sheet do you see the name 25 



637 

BURKE COURT REPORTING, LLC 

1044 Route 23 North, Suite 316 

Wayne, New Jersey  07470 

(973) 692-0660 

Claudio Brandao? 1 

A I do. 2 

Q And do you know who Claudio Brandao is? 3 

A I do. 4 

Q Who is he? 5 

A He was a supply driver during the campaign at W.B. Mason. 6 

Q Now, Respondent's Exhibit 7, are those the slides that you 7 

covered during your meeting of October 13th at which  8 

Mr. Brandao was present? 9 

A Yes. 10 

Q Now we can get to page 5 of Respondent's Exhibit 7.  Thank 11 

you.   12 

 The third slide, so it's in the lower left-hand corner.  13 

Did your cover this slide during your discussions of the 14 

meeting that Mr. Brandao was in? 15 

A Yes, I did. 16 

Q And what is the purpose of this slide? 17 

A We go into a discussion of the general issues surrounding 18 

collective bargaining, and the fact that if the union wins the 19 

election and the two sides go into collective bargaining that 20 

number one, they have to bargain, and we show them the slide on 21 

-- from the guide to the -- the basis guide to the National 22 

Labor Relations Act.  We talk about the fact that although it's 23 

in the previous slide we -- just to give a little context we 24 

talk about the fact that there's no time limit to collective 25 
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bargaining, that everything depends on the two parties that are 1 

negotiating, that no matter how long collective bargaining 2 

takes that during that time everything related to the 3 

employees' wages, hours, benefits, or other terms and 4 

conditions of employment is status quo, and we show them the 5 

board's definition of status quo.  And -- 6 

Q And when you say that let me just interrupt you -- 7 

A Yes. 8 

Q -- for one second, Mr. Penn.  When you say you show them 9 

that you're referring to the employees in the meetings? 10 

A That's correct. 11 

Q And when you refer to the status quo are you referring to 12 

the slide, the first slide on page 5 of Respondent's Exhibit 7? 13 

A That's correct.  The top left corner entitled status quo. 14 

Q And in connection with the respondent's -- or the 15 

company's obligation to negotiate what do you tell the 16 

employees? 17 

A Well we tell them that the company must negotiate if the 18 

union wins the election, and in fact that both sides have the 19 

obligation to negotiate in good faith.  And -- 20 

Q During -- I'm sorry. 21 

A And then the slide that you initially referenced is the 22 

discussion of what good faith bargaining actually means. 23 

Q Are you familiar with the phrase bargaining from scratch? 24 

A I am. 25 
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Q And do you ever use -- 1 

 MS. RAYMAN-READ:  Objection, Your Honor, it's about 2 

whether he used it with these employees. 3 

BY MR. SCHWARTZ: 4 

Q Did you ever use that phrase during your meeting with  5 

Mr. Brandao on October 13th and the rest of the employees 6 

during that meeting? 7 

A Not in this meeting or any meeting that I hold with 8 

employees, because -- 9 

Q Well you say that with a great degree of certainty,  10 

Mr. Penn.  Why is that? 11 

A Because it's a patently unlawful statement to make.  You 12 

cannot say that bargaining starts from scratch, starts from 13 

zero, it starts from a blank page, all of those things are 14 

patently unlawful. 15 

Q Now, with respect to the phrase bargaining starts from 16 

zero, did you ever use that phrase in your meeting with  17 

Mr. Brandao of October 13th or during any of your other 18 

meetings with any of the drivers or helpers? 19 

A Never. 20 

Q Certain of that? 21 

A I'm 100 percent certain of that. 22 

Q Are you familiar with the phrase give and take? 23 

A Yes. 24 

Q And is that a phrase that you used during your meetings 25 
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with the employees at W.B. Mason? 1 

A It is.  I explain that negotiations are a give and take 2 

process. 3 

Q And are you familiar with the concept that collective 4 

bargaining may result in more, it may result in the same, or it 5 

may result in less for the employees? 6 

A Yes.  In fact I tell employees specifically that if a 7 

collective bargaining agreement is negotiated that there are 8 

always three potential outcomes of collective bargaining.  They 9 

can end up with more, the same, or less than they had when the 10 

union first filed their petition.  And there in fact is a slide 11 

that shows that as well in the presentation. 12 

Q Could you direct us, Mr. Penn, to that slide? 13 

A That slide is on page 8.  The very first slide top left-14 

hand corner. 15 

Q Page 8.  I'm looking at page 8 the very first slide top 16 

left-hand corner appears to be a timeline? 17 

A Yes, but if you look at the far right -- 18 

Q Okay. 19 

A -- and you look at where it says contract -- 20 

Q Okay. 21 

A -- and then it says plus, equals, or minus.  That's what 22 

that discussion is, that you could end up with more, the same, 23 

or less as a result of collective bargaining. 24 

Q During your meeting with Mr. Brandao's group on  25 
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October 13th did you ever say that the employees could get 1 

either the same or less without mentioning that they could get 2 

more? 3 

A Never. 4 

Q Are you certain of that? 5 

A I'm 100 percent certain of that. 6 

Q And why are you so certain? 7 

A Because we hammer that home in almost every meeting, the 8 

fact that there are no guarantees in collective bargaining, but 9 

they can end up more, the same, or less. 10 

Q Did you recall Mr. Brandao or any other employees during 11 

the October 13th meeting asking you any questions about 12 

collective bargaining? 13 

A They're almost always questions asked as we go through the 14 

material, but I can't recall specifically. 15 

Q Now, whether it was the meeting of October 13th with  16 

Mr. Brandao or any of the other meetings during that week that 17 

you held with employees on the subject of collective 18 

bargaining, did you every use the phrase bargaining starts from 19 

zero? 20 

A Never. 21 

Q Did you ever use the phrase bargaining would start from 22 

scratch? 23 

A Never. 24 

Q Did you discuss in the context of status quo wage 25 
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increases with the employees during your meetings? 1 

A Yes.  There were several questions from employees during 2 

the meetings on how this process would affect their upcoming 3 

wage increases. 4 

Q And what did you say to the employees in response to those 5 

questions? 6 

A I told them I didn't know what would happen, that the 7 

company, after consulting with legal counsel, would have to 8 

make a determination.  Are the increases guaranteed at part of 9 

the status quo, in which case they would need to give it to the 10 

employees, or are they not guaranteed not part of the status 11 

quo, in which case then determination would probably be made 12 

not to give it.   13 

 I further talked about the fact that either way there was 14 

a possibility the union could file unfair labor practice 15 

charges.  Because if the company didn't give the increases, and 16 

the union always had the right to say we think that that was 17 

part of the status quo and therefore you withheld a benefit or 18 

if the company then went ahead and gave the increases, the 19 

company -- the union could always claim that's a unilateral 20 

change and a bribe and file unfair labor practices in that.   21 

 So I said that's a decision that the company is going to 22 

have to make after consultation with their attorneys. 23 

Q The subject of whether or not the company could offer the 24 

same or less than you currently have within the context of 25 
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collective bargaining, did you cover that topic? 1 

A Again, cover the topic that they could get more, the same, 2 

or less. 3 

Q Could you look at page 7, the slide in the lower left-hand 4 

corner of Respondent's Exhibit 7? 5 

A Uh-huh. 6 

Q Do you see the reference to the same or less? 7 

A I do. 8 

Q And within what context is that phrase used? 9 

A We include that in the presentation because often the 10 

employees are incredulous when they hear that they could 11 

actually end up with the same or less, because normally the 12 

union is telling them, no, no, no, you could only end up with 13 

more in this process.   14 

 So we make sure they understand that this is not like the 15 

elevator at the basement that can only go up, right?  It can 16 

stay where it is, it can go up, or go down. 17 

Q And in connection with that, if you could refer to the 18 

next slide, is that the case law or board law that you refer to 19 

with respect to that proposition? 20 

A Yes, that's part of the decision in Midwest Instruments.  21 

And yes, we share that with the employees. 22 

Q When you met with the employees, Mr. Penn, did you take 23 

any notes either at the meetings the week of October 13th or 24 

during any of the other meetings? 25 
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A Yeah.  I can't tell you about any specific meeting, but 1 

yes, I did take notes at some of the meetings. 2 

Q And is that your general practice in the course of your 3 

career is to take notes during meetings? 4 

A It is only when employees voluntarily raise issues of 5 

concern that they would like senior management to know about. 6 

Q What do you do about that in terms of taking notes? 7 

A After I meet with all the employees in that round of 8 

meetings I meet with senior management, I convey that, I let 9 

them know what the concerns that were conveyed to me are, and 10 

then I'll often even give my own recommendations that if 11 

they're fortunate enough to have a no vote and the results are 12 

certified, these are my recommendations on how -- on what you 13 

can do to improve these kinds of issues. 14 

Q Are those handwritten notes that you take? 15 

A They are handwritten, yes. 16 

Q Do you retain those notes as a matter of course? 17 

A I don't. 18 

Q What do you do with them? 19 

A I destroy those notes. 20 

Q And when do you destroy them? 21 

A As soon as I have the meeting and verbally present those 22 

to senior management. 23 

Q And in connection with your work for W.B. Mason in October 24 

of 2015, did you follow that typical practice in terms of your 25 
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note-taking? 1 

A I did. 2 

Q Did you keep any notes or otherwise maintain any notes of 3 

those meetings on your computer or in any other fashion? 4 

A I did not.  Other than the actual PowerPoints that I 5 

present. 6 

Q And that would be, for example, Respondent's Exhibit 7? 7 

A That's correct. 8 

 MR. SCHWARTZ:  Can we go off the record, Your Honor? 9 

 JUDGE CARISSIMI:  Let's go off the record. 10 

 MR. SCHWARTZ:  I just have another minute to check. 11 

 JUDGE CARISSIMI:  Sure. 12 

 (Pause) 13 

 JUDGE CARISSIMI:  Back on the record.  Mr. Schwartz, you 14 

may continue. 15 

 MR. SCHWARTZ:  I would offer Respondent's Exhibit 7. 16 

 JUDGE CARISSIMI:  Any objection to Respondent 7? 17 

 MS. VORRO:  No, Your Honor. 18 

 JUDGE CARISSIMI:  Respondent 7 is admitted.   19 

 (Respondent's Exhibit No. 7 received) 20 

 MR. SCHWARTZ:  I have no further questions for Mr. Penn. 21 

 JUDGE CARISSIMI:  Very good.  Cross-examination by the 22 

General Counsel? 23 

 MS. RAYMAN-READ:  May we have 15 minutes? 24 

 JUDGE CARISSIMI:  You may. 25 
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 MS. RAYMAN-READ:  Thank you. 1 

 JUDGE CARISSIMI:  We're going to be in recess for 15 2 

minutes.  Mr. Penn -- let's go off the record. 3 

 (Recessed at 10:38 a.m.; reconvened at 10:55 a.m.) 4 

 JUDGE CARISSIMI:  On the record.  General Counsel, you may 5 

cross-examine. 6 

 MS. RAYMAN-READ:  Thank you. 7 

CROSS-EXAMINATION 8 

BY MS. RAYMAN-READ: 9 

Q Good morning.  My name is Alyssa Rayman-Read and I am 10 

counsel for the General Counsel. 11 

A Good morning. 12 

Q Did you review anything in preparation for your testimony 13 

today? 14 

A I did. 15 

Q What did you review? 16 

A I reviewed by PowerPoint presentation from collective 17 

bargaining. 18 

Q Anything else that's not in evidence? 19 

A No. 20 

Q Okay.  You've been doing this a long time you said. 21 

A I have. 22 

Q Twenty--five years? 23 

A Yes. 24 

Q So you're comfortable? 25 
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A I'm comfortable with what? 1 

Q Comfortable testifying, for example? 2 

A I am. 3 

Q You testify a lot? 4 

A No.  Actually in all my years I think this is only the 5 

fourth time I believe that I've ever testified, and usually if 6 

there are any charges they either get withdrawn or dismissed 7 

before this point. 8 

Q And you also meet with workers a lot? 9 

A I meet with workers a lot. 10 

Q You said hundreds of thousands of times.  And when you 11 

meet with them you want to connect with them? 12 

A Certainly. 13 

Q And have a nice rapport? 14 

A Yes. 15 

Q So they'll trust you? 16 

A Yes. 17 

Q And they'll believe what you say when you say what you 18 

say? 19 

A I hope so, which is why we show -- we back up the things 20 

we say and show them proof of what we say. 21 

Q And you tell them you're there just to give them the 22 

facts? 23 

A No, I don't. 24 

Q You tell them you're there to give them the truth? 25 
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A Well I tell them a number of things. 1 

Q You tell them that you're there as a neutral? 2 

A No, I do not.  Never.  What I tell them is I am there -- 3 

Q That's all I asked.  Thank you. 4 

A Okay. 5 

Q You said you worked for Teamsters Local 630? 6 

A Correct. 7 

Q Which is in downtown Los Angeles, correct? 8 

A Correct. 9 

Q You were a member for four to five years, an organizer for 10 

ten?  You never worked -- 11 

 THE COURT REPORTER:  You need to speak your answers. 12 

BY MS. RAYMAN-READ: 13 

Q You never worked for Teamsters 25? 14 

A I never worked for Teamsters 25, no. 15 

Q You never worked for union in Malden? 16 

A No, I'm from Malden. 17 

Q You never worked anywhere in Massachusetts for the 18 

Teamsters? 19 

A No, I did. 20 

Q Where? 21 

A I had a project many, many years ago with Local 25. 22 

Q Where? 23 

A I don't even remember the company at the time. 24 

Q What town? 25 
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A It was here in Boston. 1 

Q Remember what town it was in? 2 

A I don't remember. 3 

Q What was the year? 4 

A Would have been about approximately 1975 or so. 5 

Q What kind of company was it? 6 

A It was a transportation company. 7 

Q What was your job? 8 

A My job was helping organize. 9 

Q All right.  Let's go to these meetings.   10 

 When you sat with employees at these meetings -- these 11 

lengthy meetings you were alone with no other managers from the 12 

company? 13 

A That's correct. 14 

Q And the list that you referred to of the different 15 

employees that attended these meetings, you didn't make that 16 

list? 17 

A It's my handwriting on the top of the list where you can 18 

see the day and the date and the time. 19 

Q Did you -- I'm not talking about physically.  Did you make 20 

the list? 21 

 MR. SCHWARTZ:  Objection. 22 

BY MS. RAYMAN-READ: 23 

Q Did you create it? 24 

 JUDGE CARISSIMI:  I'm sorry what was the objection? 25 
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 MR. SCHWARTZ:  Well with that clarification I'll withdraw 1 

my objection. 2 

 JUDGE CARISSIMI:  Do you remember the question, sir? 3 

 THE WITNESS:  I believe so. 4 

 JUDGE CARISSIMI:  All right. 5 

BY MS. RAYMAN-READ: 6 

Q Did you create these lists? 7 

A The best way I can answer it is I took a piece of notebook 8 

paper, I wrote the day, the date, and the time, and then had 9 

the employees sign in -- print or sign in. 10 

Q Okay.  You have input from others on this list? 11 

A I'm not sure I understand the question. 12 

Q You didn't arrive at the company knowing all the names of 13 

the employees, correct? 14 

A Oh, of course not. 15 

Q So you had to get the names of the employee from somebody? 16 

A Yes. 17 

Q From people in the company? 18 

A Yes. 19 

Q And then you, with other people, created the list of 20 

people for each group? 21 

A No, I didn't -- I wasn't involved in deciding which 22 

drivers would attend which meeting. 23 

Q Who was involved in deciding? 24 

A I'm not sure. 25 
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Q Was a list just handed to you? 1 

A No lists were handed to me.  As I said I took blank pieces 2 

of notebook paper, put the day, the date, and the time, and 3 

then those who attended the meeting I had them sign in on the 4 

sheet. 5 

Q You're on an e-mail list that many other people from the 6 

company are on in deciding who would be in those meetings, 7 

correct? 8 

A I don't think so.  I'm on a -- I'm copied on a list just 9 

stating who was attending which meeting. 10 

Q Okay.  How did -- who decided which employees would be put 11 

into each group? 12 

A I don't know.  It was an operations issue. 13 

Q So when -- some of these lists they were not handwritten, 14 

correct? 15 

A I'm sorry, which lists are you referring to? 16 

 MS. RAYMAN-READ:  What exhibit is in? 17 

 MS. VORRO:  Joint Exhibit 4. 18 

BY MS. RAYMAN-READ: 19 

Q So -- do you have Joint Exhibit 4? 20 

A I do, yes. 21 

Q Okay.  Please look at Joint Exhibit 4.  These pages are 22 

not numbered. 23 

 JUDGE CARISSIMI:  They're not.  And one can see the 24 

problem when they're not. 25 
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 MS. RAYMAN-READ:  I can. 1 

 JUDGE CARISSIMI:  Because -- 2 

BY MS. RAYMAN-READ: 3 

Q So if we go to the last two pages.  There are two pages 4 

that have typewritten sign in -- that have typewritten employee 5 

names.  Who created those? 6 

A Well the original message says from -- 7 

Q I'm asking who created those lists. 8 

A I don't know. 9 

Q You did not? 10 

A I did not. 11 

Q Did you make recommendations to anyone about who should be 12 

in these groups? 13 

 MR. SCHWARTZ:  Asked and answered.  He said he had no 14 

input who -- 15 

 JUDGE CARISSIMI:  I'm going to sustained objection. 16 

 MS. RAYMAN-READ:  I believe I asked a different question, 17 

but I will -- 18 

 JUDGE CARISSIMI:  This area has been covered thoroughly.  19 

That's why I sustained the objection. 20 

 MS. RAYMAN-READ:  Okay.  I'll move on. 21 

BY MS. RAYMAN-READ: 22 

Q So you used this finesse PowerPoint presentations that are 23 

Exhibit 7, but you don't just read this -- you don't just read 24 

it from this -- from the projector screen, correct? 25 
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A Before I answer you mentioned did you say finesse 1 

PowerPoint?  Would you -- 2 

Q I'll just say these PowerPoint presentations that you have 3 

developed over many years, that you have used over many years, 4 

you don't just read them from a screen? 5 

A I do not.  There are certain slides I do make it a point 6 

to read, there's other slides that I don't read, I just have up 7 

while I talk about the issue. 8 

Q You don't read all of them? 9 

A That's correct. 10 

Q You don't use a monotone? 11 

A That's correct. 12 

Q You are trying to be persuasive? 13 

A I am. 14 

Q You go off this script? 15 

A Well there's no script. 16 

Q You go off this PowerPoint presentation as a launch point? 17 

A Yes, the PowerPoint presentation is only an aid to the 18 

presentation. 19 

Q Exactly.  So you use examples or analogies like the 20 

elevator goes up and down like you gave before? 21 

A Yes. 22 

Q And you answer questions? 23 

A Yes. 24 

Q So many of the things that you say are not things that 25 
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have been prepared carefully? 1 

A I'm not sure I follow. 2 

Q Well -- withdrawn.  I'll rephrase.   3 

 When you are -- it's a give and take, to use one of your 4 

phrases, during the presentation where things might come up 5 

during a presentation you respond to them improv? 6 

A Yes. 7 

Q These PowerPoint presentations, there's no letterhead on 8 

the top of each, correct? 9 

 JUDGE CARISSIMI:  I'm not sure I understand that question. 10 

BY MS. RAYMAN-READ: 11 

Q There's no title of his organization at the top of each 12 

one.  I see there's one at the back, but at the top of each -- 13 

A Yeah, I don't. 14 

Q -- PowerPoint -- 15 

A I don't think so. 16 

Q And there's not a source for each PowerPoint presentation? 17 

 MR. SCHWARTZ:  Objection, vague. 18 

BY MS. RAYMAN-READ: 19 

Q There is no source material explaining where the 20 

information or the fact on each PowerPoint comes from? 21 

 MR. SCHWARTZ:  Objection, vague.  Each slide. 22 

BY MS. RAYMAN-READ: 23 

Q Each slide? 24 

 JUDGE CARISSIMI:  Do you understand the question, sir? 25 
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 THE WITNESS:  I do not. 1 

 JUDGE CARISSIMI:  Could you ask it again? 2 

 MS. RAYMAN-READ:  Okay. 3 

BY MS. RAYMAN-READ: 4 

Q On each slide there is not -- on every slide there is not 5 

a source referring the reader or person receiving the 6 

presentation to know where the material comes from? 7 

A There are many slides where the source is very clear.  Is 8 

the question -- 9 

Q On every slide. 10 

A Is it on 100 percent of the slides?  Is that your 11 

question? 12 

Q There are many slides that there is no source? 13 

A There are some slides that there's no source. 14 

Q Okay.  I'll move on.   15 

 You let the drivers know what the organization is that you 16 

come from when you introduce yourself? 17 

A I do.  You mean the name of my firm? 18 

Q Yes. 19 

A Yes. 20 

Q The name of your firm is? 21 

A The Crossroads Group. 22 

Q You tell them that name? 23 

A I do. 24 

Q And you don't give -- do you give employees a copy of your 25 
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PowerPoint? 1 

A I do not. 2 

Q Are you -- 3 

A I do allow them to take notes during the -- 4 

Q But you don't give them a copy of the PowerPoint? 5 

A I do not. 6 

Q If they ask for more information you refer them to your 7 

website? 8 

A No.  Ask for more information I usually refer them to the 9 

NLRB website or Bureau of Labor statistics or Department of 10 

Labor, depending on OLMS, depending on what the question is and 11 

what source they need to look for. 12 

Q And you don't refer them to your website.  Why not? 13 

A Because our website is strictly kind of a placeholder. 14 

Q What's your website address? 15 

 JUDGE CARISSIMI:  Let the witness answer the questions. 16 

 MS. RAYMAN-READ:  Oh, excuse me. 17 

 JUDGE CARISSIMI:  You kind of cut him off a little bit. 18 

 THE WITNESS:  The website is TCGConsultants.com. 19 

BY MS. RAYMAN-READ: 20 

Q And in fact if a person were to go to that website to find 21 

out something they would not be able to tell from that website 22 

what you do? 23 

A They would not at the present time. 24 

Q Because that website has nothing referring to labor 25 
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relations whatsoever? 1 

A That's correct.  All it says is under construction I 2 

believe at this point. 3 

Q Or it says environmental consulting and health care 4 

consulting or -- 5 

A No, it does not. 6 

Q Now you've had some -- you've been -- you've testified 7 

that you're a season labor professional and you've tried to -- 8 

you're contracted by companies to communicate about the union, 9 

and you do so always within the law? 10 

A I try to. 11 

Q But you have not always stayed within the law before have 12 

you? 13 

A No, I have not. 14 

Q And you've actually had two different times where the NLRB 15 

has found you personally to be in violation of 8(a)(1)? 16 

A That is correct. 17 

Q Are they -- 18 

A A couple that I consider very technical violations. 19 

 MS. RAYMAN-READ:  I'm going to just -- 20 

 JUDGE CARISSIMI:  Okay.  Just answer the question, sir. 21 

 THE WITNESS:  Sorry.  I'm sorry. 22 

BY MS. RAYMAN-READ: 23 

Q In 339 NLRB number 105 in 2003, In re: Jensen Enterprises 24 

you were found to have violated 8(a)(1) of the act by informing 25 
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employees that if the union was voted in wages would be frozen 1 

during negotiations and they shouldn't expect to get any 2 

increases in wages or benefits until collective bargaining had 3 

concluded.  Is that correct? 4 

A That's not what I did. 5 

Q Is that correct that you were found by the board to have 6 

violated 8(a)(1) for that reason?  Is that correct or no? 7 

A Yes, and in Spanish. 8 

Q Thank you. 9 

 MS. RAYMAN-READ:  Judge, I'd like -- I'd ask the -- Your 10 

Honor to take administrative notice of this case. 11 

 JUDGE CARISSIMI:  I will.  Point it out to me in your 12 

brief -- 13 

 MS. RAYMAN-READ:  Okay. 14 

 JUDGE CARISSIMI:  -- and I certainly look at any cases 15 

that you feel are appropriate. 16 

 MS. RAYMAN-READ:  Okay.  Thank you. 17 

BY MS. RAYMAN-READ: 18 

Q You also were found to have violated 8(a)(1) in DHL 19 

Express, Inc. and American Postal, 335 NLRB 680 for threatening 20 

to sue an employee for defamation in a union newsletter, 21 

correct? 22 

A That is correct.  Those are the two ULPs that I've been 23 

found guilty of. 24 

 MS. RAYMAN-READ:  No further questions. 25 
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 JUDGE CARISSIMI:  Is there any redirect examination? 1 

 MR. SCHWARTZ:  Just briefly, Your Honor. 2 

REDIRECT EXAMINATION 3 

BY MR. SCHWARTZ: 4 

Q With respect to the first case you mentioned that the 5 

counsel for the General Counsel just mentioned, you said that 6 

you were using Spanish at the time? 7 

A Yes. 8 

Q What were the circumstances involved in that 8(a)(1) 9 

issue? 10 

A The -- in Spanish, and especially the audience was not -- 11 

had -- did not have a lot of formal education.  What happens is 12 

when you use the term statu quo in Spanish, which is kind of a 13 

Spanishization of the Latin -- 14 

Q Let me stop you right there.  Are you bilingual? 15 

A I am totally fluent in Spanish. 16 

Q Okay. 17 

A Yes. 18 

Q Please continue. 19 

A And so when you use that eyes glaze over.  Obviously you 20 

explain that.  And what invariably comes back from the 21 

employees is the term congelado, which actually means frozen. 22 

Q Okay. 23 

A That is what was used in that ULP for saying that because 24 

the word congelado was used, which means frozen, that therefore 25 
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it was an unfair labor practice. 1 

Q Now, in questions from the general -- counsel for the 2 

General Counsel on cross-examination you indicated that you 3 

never say that you're neutral. 4 

A That's correct. 5 

Q What do you say to the employees when you introduce 6 

yourself and what your role is? 7 

A I let them know one of the reasons that I'm meeting with 8 

them is to provide them with information that the union is not 9 

going to give them.  In other words, to provide them the other 10 

side of the story.  And in fact that the company hopes that 11 

through the information that I give them they will decide not 12 

to bring the union in and instead to work directly with the 13 

company. 14 

Q And do the -- do you inform the employees that the company 15 

has hired you and is paying you? 16 

A Absolutely. 17 

Q I just want to make sure the record is clear on one thing.  18 

You indicated that your work for Teamsters Local 25 was for an 19 

organizing campaign in Massachusetts, correct? 20 

A That's correct. 21 

Q Was it 1975?  I thought I wrote that down.  It doesn't 22 

sound quite right in terms of your age.  I just want to make 23 

sure the record and I -- and all understand what year was it 24 

that you were employed by the Teamsters to work on a campaign 25 
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for Teamsters 25? 1 

A Yeah.  It was actually probably very late 1970's, yes. 2 

Q Late 1970's. 3 

A Yes, uh-huh. 4 

Q Did you ever tell the employees in your meetings that you 5 

had worked on behalf of Local 25 here in Massachusetts? 6 

A Not that I recall. 7 

Q Do you know if your hometown of Malden ever came up? 8 

A Yes. 9 

Q And did you tell the employees that that's where you were 10 

born and raised? 11 

A I did. 12 

 MR. SCHWARTZ:  No further questions. 13 

 JUDGE CARISSIMI:  Is there any recross within that range? 14 

 MS. RAYMAN-READ:  May I have one moment, Your Honor? 15 

 JUDGE CARISSIMI:  You may. 16 

 MS. RAYMAN-READ:  Thank you. 17 

 JUDGE CARISSIMI:  Off the record and tell me when you're 18 

ready. 19 

 (Pause) 20 

 JUDGE CARISSIMI:  On the record.  Mr. Wissa, you may call 21 

your next witness. 22 

DIRECT EXAMINATION 23 

BY MR. WISSA: 24 

Q Good morning, Ms. Sullivan. 25 
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A Good morning. 1 

Q Could you please spell your name for the record. 2 

 JUDGE CARISSIMI:  First you need to call her as a witness 3 

then I need to give her the oath.  So just let me know who the 4 

witness is. 5 

 MR. WISSA:  Your Honor, we're calling Laura Sullivan to 6 

the stand. 7 

 JUDGE CARISSIMI:  Ms. Sullivan, if you'd please stand for 8 

a moment.  Please raise your right hand. 9 

LAURA SULLIVAN, WITNESS, SWORN 10 

 JUDGE CARISSIMI:  Please have a seat.  You may now 11 

proceed. 12 

 MR. WISSA:  Thank you, Your Honor. 13 

BY MR. WISSA: 14 

Q Good morning, Ms. Sullivan. 15 

A Good morning. 16 

Q Could you please state your name for the record. 17 

A Laura Sullivan. 18 

Q Could you spell it, please. 19 

A L-A-U-R-A, S-U-L-L-I-V-A-N. 20 

Q Ms. Sullivan, where are you currently employed? 21 

A W.B. Mason in south Boston. 22 

Q And what is your job title? 23 

A Senior regional human resources manager. 24 

Q And how long have you been working in human resources? 25 
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A It'll be ten years in September. 1 

Q Okay.  Could you please describe your job duties. 2 

A I currently oversee all the human resources functions for 3 

the Boston facility as well as 15 -- or actually 15 locations 4 

across the country. 5 

Q And what role do you have with respect to benefit issues 6 

for employees? 7 

A I am the middleman with the employees.  So I fill out 8 

their benefit paperwork with them, I get it to your benefits 9 

administrator, and I also do the open enrollment meetings. 10 

Q And are you familiar with flex spending accounts? 11 

A I am. 12 

Q Could you please explain that. 13 

A Flex spending accounts are an IRS approved benefit that 14 

takes money out of your check pretax and puts it into a fund 15 

for you to pay for medical expenses or dependent care expenses. 16 

Q And would an employee ever use the flex spending account 17 

for dependent care? 18 

A Yes. 19 

Q And for benefits generally is there an open enrollment 20 

period? 21 

A There is. 22 

Q And when is that period? 23 

A It's -- the benefits are effective as of June 1st, but we 24 

do the meetings the prior month, so it would be May. 25 
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Q Okay.  And that open enrollment period would include -- 1 

would apply to dependent care as well? 2 

A It would, yes. 3 

 THE COURT REPORTER:  You need to keep your voice up, 4 

please. 5 

 THE WITNESS:  Oh, sorry.  Yes. 6 

BY MR. WISSA: 7 

Q And is that -- that open enrollment period, is that the 8 

only time in the year that an employee can make changes to 9 

their dependent care? 10 

A Yes, unless there is a qualifying event. 11 

Q Could you tell us what a qualifying event is? 12 

A A qualifying event would be marriage or divorce, birth of 13 

a child, loss of a job, loss of coverage. 14 

Q And prior to October 2015 had you been involved in any 15 

employees' request to change their coverage outside of that 16 

open enrollment period? 17 

A Yes. 18 

Q How many times, if you can remember? 19 

A Approximately three. 20 

Q Could you describe each of those three occurrences? 21 

A One of them was a sales representative who had forgotten 22 

to enroll.  Each year you have to enroll, reenroll in flex 23 

spending.  He had forgotten so we added him as a late 24 

enrollment.  One of them was myself.  I actually requested an 25 
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increase in my medical.  And then one of them was with a supply 1 

driver. 2 

Q Okay.  And that supply driver, do you know when that 3 

occurred? 4 

A The conversation where he asked me I believe was -- 5 

 JUDGE CARISSIMI:  Who was the individual? 6 

 THE WITNESS:  His name was Miguel Caminero. 7 

 JUDGE CARISSIMI:  Thank you. 8 

 THE WITNESS:  The discussion I had with him was mid to 9 

late September. 10 

 JUDGE CARISSIMI:  Of what year? 11 

 THE WITNESS:  Of 2015. 12 

 JUDGE CARISSIMI:  Thank you. 13 

 THE WITNESS:  You're welcome. 14 

BY MR. WISSA: 15 

Q Okay.  And Miguel was a supply driver, correct? 16 

A Correct. 17 

Q And could you describe to us what Miguel wanted to do? 18 

A Can you repeat that, I'm sorry? 19 

Q Could you please describe to us what Miguel wanted to do. 20 

A Yeah.  Miguel had approached me stating that his wife had 21 

left her job to take care of her sick mother so their child 22 

would no longer need dependent care coverage, so he would be 23 

losing out on that money that he was putting into that account. 24 

Q And was Miguel's request unusual? 25 
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A No. 1 

 THE COURT REPORTER:  I'm sorry, I didn't hear the answer. 2 

 JUDGE CARISSIMI:  Could you repeat your answer? 3 

 THE WITNESS:  No. 4 

BY MR. WISSA: 5 

Q And did you handle Miguel's request differently than you 6 

would or than the request made by Tom Butler and yourself? 7 

A No. 8 

 JUDGE CARISSIMI:  Who's Tom Butler? 9 

BY MR. WISSA: 10 

Q The sales rep you described earlier? 11 

A Yes. 12 

 JUDGE CARISSIMI:  Is his name Tom Butler? 13 

 THE WITNESS:  His name is Tom Butler. 14 

 JUDGE CARISSIMI:  Thank you. 15 

BY MR. WISSA: 16 

Q Did you discuss Miguel's request with Tim Hallinan? 17 

A I did, yes. 18 

Q What did you learn from your conversation with Tim? 19 

A I had learned that Miguel had approached Tim Hallinan 20 

prior to coming to me asking him the same request, and -- 21 

excuse me -- Tim had mentioned that he didn't know and he would 22 

get back to Miguel.  When I went to Tim I had asked him how far 23 

he had gotten with it and he said he hadn't.  And that's when  24 

I -- 25 
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Q So after your conversation with Tim what did you do? 1 

A I called Amy Tsangarakis, who is our benefits manager, and 2 

explained to her the situation that Miguel had explained to me.  3 

She said it sounded a lot like a qualifying event, she would 4 

get the clearance from Joel Burkowsky, who's our director of 5 

HR, and she would let us know if it was approved or not. 6 

Q And ultimately was Miguel's request approved? 7 

A It was. 8 

 JUDGE CARISSIMI:  And all references to Miguel mean Miguel 9 

Caminero, correct? 10 

 THE WITNESS:  Correct. 11 

 MR. WISSA:  Yes, Your Honor. 12 

 THE WITNESS:  Yes. 13 

BY MR. WISSA: 14 

Q What I'd like to draw your -- or, Ms. Sullivan, I'd like 15 

to draw your attention to September and October 2015.  Can you 16 

recall if you ever asked any driver or driver helper to tell 17 

you what their problems were? 18 

A No, I did not. 19 

Q Do you remember if you ever told any driver or driver 20 

helper that if they just told you what their issues were you 21 

could have helped solve their problems? 22 

A I don't recall. 23 

Q Did you discuss the union campaign with any driver or 24 

driver helper? 25 
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A No, I did not. 1 

Q Ms. Sullivan, does the company hold meetings for drivers 2 

and driver helpers? 3 

A Yes, we do. 4 

Q How frequently? 5 

A I would say at minimum it's once a month. 6 

Q And in these meetings are food and beverages provided to 7 

the drivers and the driver helpers? 8 

A Typically, yes. 9 

Q And if there's any leftover food after a meeting typically 10 

what is done with that food? 11 

A It's put in the breakroom for the rest of the employees in 12 

the facility. 13 

Q And would you say that's the company's common practice? 14 

A Yes. 15 

Q And was that the practice prior to September of 2015? 16 

A Yes. 17 

Q Ms. Sullivan, is there a refrigerator on the loading dock? 18 

A There is. 19 

Q Could you describe what is normally placed in it? 20 

A The damaged product. 21 

Q What do you mean by damaged product? 22 

A So when a case of soda is going onto the back of the 23 

truck, someone drops it, it breaks open, you have 11 cans 24 

instead of 12, those get put into the fridge because we can't 25 
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give it to the customer and it can't be returned either. 1 

Q And so the broken product, it's regularly placed in the 2 

refrigerator for the drivers and driver helpers? 3 

A Yes. 4 

Q Does anyone else have access to this fridge? 5 

A The entire warehouse. 6 

 JUDGE CARISSIMI:  Off the record. 7 

 (Pause) 8 

 JUDGE CARISSIMI:  You may continue, Mr. Wissa. 9 

BY MR. WISSA: 10 

Q Ms. Sullivan, did W.B. Mason provide any refreshments to 11 

any of its hourly employees, and specifically the drivers or 12 

the driver helpers, that it hadn't provided prior to the date 13 

when the union filed its petition? 14 

A I'm not sure what you're asking. 15 

Q Since the date that the union filed its petition -- 16 

A Correct. 17 

Q -- has W.B. Mason provided any refreshments to its supply 18 

drivers or supply driver helpers that it hadn't provided prior 19 

to the petition? 20 

A No. 21 

 MS. RAYMAN-READ:  Objection, Your Honor.  How would she 22 

know the answer to that question? 23 

 JUDGE CARISSIMI:  That's what cross-examination is for. 24 

 MS. RAYMAN-READ:  Okay. 25 
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 MR. WISSA:  Your Honor, no further questions. 1 

 JUDGE CARISSIMI:  Is there cross-examination by the 2 

General Counsel? 3 

 MS. HAYMAN-READ:  I'm sorry?   4 

 JUDGE CARISSIMI:  Is there cross-examination by the 5 

General Counsel? 6 

 MS. HAYMAN-READ:  We just need five minutes. 7 

 JUDGE CARISSIMI:  Certainly. 8 

 MS. HAYMAN-READ:  Thank you. 9 

 JUDGE CARISSIMI:  You will be cross-examiner? 10 

 MS. RAYMAN-READ:  Yes. 11 

 JUDGE CARISSIMI:  Okay.  Very good.  Just wanted to make 12 

sure since you raised the objection. 13 

 MS. RAYMAN-READ:  Yeah.  We're being consistent about 14 

that. 15 

 JUDGE CARISSIMI:  Okay.  Very good.  So we'll be in recess 16 

for five minutes.  We'll say seven minutes.  We'll make it 17 

11:30. 18 

 MS. RAYMAN-READ:  Okay.  Thank you. 19 

 (Recess at 11:24 a.m.; reconvened at 11:30 a.m.) 20 

 JUDGE CARISSIMI:  Ms. Rayman-Read, you may cross-examine. 21 

 MS. RAYMAN-READ:  Thank you. 22 

CROSS-EXAMINATION 23 

BY MS. RAYMAN-READ: 24 

Q Good morning, Ms. Sullivan. 25 
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A Good morning. 1 

Q My name is Alyssa Rayman-Read and I'm counsel for the 2 

General Counsel.  I just want to go over the timeline a little 3 

bit of the situation Miguel Caminero.   4 

 When you -- can you explain when you first discussed this 5 

situation with him?  Do you remember when exactly? 6 

A I don't remember the exact date.  I feel it was the middle 7 

to end of September. 8 

Q Okay.  And how did he tell you about this situation?  Did 9 

he -- was it in person? 10 

A Yes. 11 

Q Did you note -- make any notes of document the discussion 12 

with him? 13 

A I did not.  It was very nonchalantly. 14 

Q Did you give him a timeline of how long it would take to 15 

follow up? 16 

A I did not. 17 

Q Do you remember how long after that he went to Tim 18 

Hallinan? 19 

A I do not. 20 

Q You don't remember how long after? 21 

A Uh-uh. 22 

Q Days, weeks? 23 

 JUDGE CARISSIMI:  You have to answer yes or no,  24 

Ms. Sullivan. 25 
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 THE WITNESS:  Oh, I'm sorry. 1 

 JUDGE CARISSIMI:  That's okay. 2 

 THE WITNESS:  I don't know, I'm sorry. 3 

BY MS. RAYMAN-READ: 4 

Q Did you e-mail Tim Hallinan about his -- Miguel Caminero's 5 

request? 6 

A I don't believe I did. 7 

Q How long after you communicated with Tim did you follow 8 

up? 9 

A With who? 10 

Q With Amy, and I don't remember her last name. 11 

A It's okay.  I'm not sure.  I believe it was immediately. 12 

Q Okay.  Did you make any notes or write any e-mails about 13 

your follow up with Amy? 14 

A I don't recall. 15 

Q You don't recall whether you took any notes of -- 16 

A I know I didn't take any notes.  I know that everything 17 

was over the phone. 18 

Q I'm sorry.  You don't recall whether you did any e-mails? 19 

A I don't. 20 

Q And when -- you didn't say in your direct examination when 21 

you approved his request.  Do you recall when you approved his 22 

request? 23 

A I do not recall the exact date. 24 

Q Did you document that? 25 
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A I wouldn't have done it.  It wouldn't have been me. 1 

Q So what did you do?  How did you get it approved? 2 

A When I called Amy Tsangarakis, the benefits manager, she 3 

spoke with Joel Burkowsky, who is our director of human 4 

resources, and they did the approval from there. 5 

Q Okay.  And would there be some document created to reflect 6 

the fact that an approval was granted to his request? 7 

A I am not sure. 8 

Q Did you review any notes or any documents in preparation 9 

for your testimony today? 10 

A I did not. 11 

Q Who would have the -- who would have the documents -- who 12 

would be the person in HR that would have the documentation of 13 

his approval for request -- for his request? 14 

A It would be Amy Tsangarakis, the benefits manager. 15 

Q And do those records generally reflect when somebody's 16 

request is approved or is there some documentation of that 17 

happening? 18 

A If there is she would have it, those documents. 19 

Q To your knowledge is there generally a -- when somebody 20 

makes an HR request is there generally some kind of 21 

documentation made if there's an approval rendered to someone's 22 

dependent care request? 23 

A To my knowledge, yes. 24 

Q Would there be something in Miguel Caminero's file to that 25 
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effect? 1 

A I'm not aware if there is or not. 2 

Q Okay. 3 

 MS. RAYMAN-READ:  May I have just one moment, Your Honor? 4 

 JUDGE CARISSIMI:  You may.  Let's go off the record. 5 

 (Pause) 6 

 JUDGE CARISSIMI:  On the record. 7 

 MS. RAYMAN-READ:  No further questions. 8 

 JUDGE CARISSIMI:  Very good.  Is there any redirect? 9 

 MR. WISSA:  No, Your Honor. 10 

 JUDGE CARISSIMI:  Ms. Sullivan, you're excused as a 11 

witness.  You may step down. 12 

 THE WITNESS:  Thank you very much. 13 

 JUDGE CARISSIMI:  Thank you very much. 14 

 JUDGE CARISSIMI:  Do you have a witness for us? 15 

 MR. WISSA:  We do. 16 

 JUDGE CARISSIMI:  All right. 17 

 MR. WISSA:  May we just have a couple minutes, Your Honor? 18 

 JUDGE CARISSIMI:  You may. 19 

 (Pause) 20 

 JUDGE CARISSIMI:  Let's go back on the record.  Counsel 21 

for respondent, will you call your next witness? 22 

 MR. WISSA:  The respondent calls Joel Kershner. 23 

 JUDGE CARISSIMI:  Mr. Kershner, if you'd please stand for 24 

a moment and raise your right hand.   25 
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JOEL KERSHNER, WITNESS, SWORN 1 

 JUDGE CARISSIMI:  Please have a seat. 2 

DIRECT EXAMINATION 3 

BY MR. SCHWARTZ:    4 

Q Could you tell us your name and spell it for the record, 5 

please? 6 

A Sure.  My name is Joel Kershner.  It's J-O-E-L  7 

K-E-R-S-H-N-E-R. 8 

Q And, Mr. Kershner, are you currently employed? 9 

A Yes. 10 

Q And with whom do you work? 11 

A W.B. Mason. 12 

Q For whom do you work? 13 

A W.B. Mason. 14 

Q And what is your job with W.B. Mason? 15 

A I am a sales manager with W.B. Mason. 16 

Q And how long have you been a sales manager for the 17 

company? 18 

A I've been with Mason almost -- well, about nine and a half 19 

years of which seven have been as a sales manager. 20 

Q What are your duties as a sales manager? 21 

A I work with our sales reps on our -- I run our coffee 22 

program, our education program, and work day to day with our 23 

sales reps, customer service, distribution on any number of 24 

different tasks. 25 
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Q To whom do you report? 1 

A Carlos DeAndrade. 2 

Q Do you know a former supply driver at the Boston location 3 

by the name of Sean Brennan? 4 

A Yes. 5 

Q Okay. And how do you know Sean Brennan? 6 

A Just through knowing that he was a driver, but also going 7 

out and making deliveries with him on one day. 8 

Q So I want to direct your attention to October 5th of 2015, 9 

Mr. Kershner, and ask you if you were asked to help Mr. Brennan 10 

with same day deliveries on that day? 11 

A Yes, I was. 12 

Q Do you know why you were asked  to help Mr. Brennan? 13 

A We had recently had the New England office supply merger 14 

and we had seen an increase in volume so things were very busy. 15 

Q So who asked you to help Mr. Brennan? 16 

A Carlos DeAndrade. 17 

Q And --  18 

 THE COURT REPORTER:  Mr. Kershner, could you scoot in a 19 

little bit?  You're dropping off at the end of your sentences. 20 

 THE WITNESS:  Sorry about that. 21 

 THE COURT REPORTER:  It's okay.  Thank you. 22 

Q Had you helped other drivers in the past? 23 

A From time to time. 24 

Q Okay.  Now when approximately did you start working with 25 
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Mr. Brennan on October 5th of 2015? 1 

A It was a little after 2:30 in the afternoon after the same 2 

day deliveries had already been made or --  3 

Q Now --  4 

A -- been packed and put on the truck. 5 

Q Okay.  Now where did you meet or where did you start 6 

working with Mr. Brennan? 7 

A It would have been on the channel center on A Street in 8 

South Boston. 9 

Q And how did you get to that destination? 10 

A I was dropped off by Carlos DeAndrade. 11 

Q And at that location did you meet up with Mr. Brennan in a 12 

W.B. Mason truck? 13 

A Correct. 14 

Q Okay.  Now upon with meeting up with Mr. Brennan did you 15 

assume the role of his helper? 16 

A Yes. 17 

Q So you rode in the truck with him? 18 

A Uh-huh. 19 

Q That's yes? 20 

A Yes. 21 

Q It has to be a yes or not. 22 

A Oh, I'm sorry.  Yes.  Yes. 23 

Q Yeah.  Okay.  Now at some point in time with respect to 24 

the same day deliveries did you observe that Mr. Brennan missed  25 
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a stop by the fish pier? 1 

A Yeah.  It was -- we had -- we made a delivery and then we 2 

had gone to -- we were doubling back around to go to the next 3 

stop and I noticed that we had missed a delivery that was on 4 

the way and we just -- we went beyond that.  We didn't make 5 

that stop. 6 

Q And what was that stop? 7 

A It was the John Nagle Fish Pier. 8 

Q And did you do anything to bring this missed stop to Mr. 9 

Brennan's attention? 10 

A Yeah.  I mentioned it to him and just saying, hey, this 11 

stop's right here.  We missed this one. 12 

Q Do you know if this was before or after 3:30 p.m.? 13 

A I want to say that was either right around or maybe right 14 

before 3:30 p.m. 15 

Q Okay.  Did Mr. Brennan ever say anything to you about John 16 

Nagle Fish Company being closed and that's why he didn't make 17 

the delivery? 18 

A No, he did not. 19 

Q Did he do anything to acknowledge his error in terms of 20 

missing that stop? 21 

A Yes.  He acknowledged to me that we had missed it, but yet 22 

we kept driving. 23 

Q Did he give you any explanation for why he chose to keep 24 

driving rather than make the stop? 25 
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A No, he did not. 1 

Q Approximately what time of day did Mr. Brennan stop making 2 

his deliveries? 3 

A We finished up around right before 4:00, 3:55, around 4 

there. 5 

Q And when you say you finished up, had all of the delivery 6 

stops and deliveries been made? 7 

A No, they had not. 8 

Q Approximately how many deliveries were left on the truck 9 

to be made, same day deliveries? 10 

A I would say about -- between six or eight. 11 

Q Okay.  And did you have any discussion with Mr. Brennan as 12 

to why it was that he was not going to make those approximately 13 

six to eight deliveries? 14 

A He made a comment in which he swore and said that he  15 

basically was saying that he did not like same days and didn't 16 

want to make that on this certain road --  17 

Q And --  18 

A -- Morrissey Boulevard. 19 

Q -- what exactly to the best of your recollection did Mr. 20 

Brennan say regarding same day stops on Morrissey Boulevard? 21 

A He said, fuck same days, and then said, I'm not doing 22 

that. 23 

Q What time did you return to the branch? 24 

A Right around four. 25 
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Q So you made your final deliveries just prior to 4 p.m. and 1 

returned to the branch at four, so you were within minutes of 2 

the branch when you made that final delivery? 3 

A Yeah.  He was -- his route was in South Boston. 4 

Q And the branch is located in South Boston? 5 

A Correct.  6 

Q Based on -- are you familiar with that route and that 7 

geographic location? 8 

A Not the exact -- like not the best way to make the route, 9 

but, yes.  I'm familiar with the route and where it -- what it 10 

encompasses. 11 

Q And from your estimation of the route and what it 12 

encompassed, how much longer would it have taken you to 13 

complete those same day deliveries that were left on the truck? 14 

A An hour, an hour and 15 minutes. 15 

Q Okay.  Did you have any further discussions with Mr. 16 

Brennan once you returned to the branch around 4 p.m.? 17 

A No, I did not. 18 

Q Did you report this incident to anyone? 19 

A I did. 20 

Q Who did you report it to? 21 

A I reported it to Carlos --  22 

Q And why did you --  23 

A -- DeAndrade. 24 

Q Carlos DeAndrade? 25 
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A Yes. 1 

Q And why did you report it to Carlos DeAndrade? 2 

A He's my supervisor and just felt that, you know, if we 3 

weren't going to make these deliveries, if there could be 4 

customers that weren't going to get their products he would be 5 

the person that I would want to follow it up to. 6 

Q Did you -- were you involved in any of those deliveries of 7 

those same day deliveries after you returned to the branch? 8 

A No, I was not. 9 

Q Do you know whether or not those same day deliveries were, 10 

in fact, made by the company without Mr. Brennan? 11 

A I do not. 12 

Q Did you have any further discuss -- at some point in time, 13 

I'm sorry, were you asked to prepare a statement regarding the 14 

incident with Mr. Brennan? 15 

A Yes, a few days later. 16 

Q And who asked you to prepare that? 17 

A Tim Hallinan. 18 

Q And who is Tim Hallinan? 19 

A Tim Hallinan is human resources in the Boston office for 20 

W.B. Mason. 21 

Q Can we go off the record for a minute? 22 

 JUDGE CARISSIMI:  Off the record. 23 

 (Pause) 24 

 JUDGE CARISSIMI:  On the record.  25 



682 

BURKE COURT REPORTING, LLC 

1044 Route 23 North, Suite 316 

Wayne, New Jersey  07470 

(973) 692-0660 

 MR. SCHWARTZ:  May I approach, Your Honor? 1 

 JUDGE CARISSIMI:  You may.  2 

BY MR. SCHWARTZ:    3 

Q Mr. Kershner, I have put in front of you what has been 4 

identified as Respondent's Exhibit 8, and I would ask you, sir, 5 

if you can -- take as much time as you need to review the 6 

document first before I ask any questions. 7 

 JUDGE CARISSIMI:  Let's go off the record.  You can tell 8 

us when you're ready, Mr. Kershner. 9 

 THE WITNESS:  Okay.  Thanks. 10 

 (Pause) 11 

 JUDGE CARISSIMI:  On the record.  You may continue, Mr. 12 

Schwartz. 13 

BY MR. SCHWARTZ:   14 

Q Mr. Kershner, you've had the opportunity to review 15 

Respondent's Exhibit 8, correct? 16 

A Uh-huh.  Yes. 17 

Q Can you tell us what Respondent's Exhibit 8 is? 18 

A This is the statement that I was asked to prepare after 19 

the day that I went out with Sean. 20 

Q And there's a date on the top of the document; is that 21 

correct? 22 

A Yes. 23 

Q Is that your handwriting? 24 

A Yes. 25 
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Q And that date is what? 1 

A 10/7/2015. 2 

Q And is that your signature that appears at the bottom of 3 

Respondent's Exhibit 8? 4 

A Yes. 5 

Q And is everything between the date and your signature 6 

that's written in between in your handwriting? 7 

A Yes, it is. 8 

Q Is everything in this statement truthful and accurate to 9 

the best of your recollection? 10 

A Yes. 11 

 MR. SCHWARTZ:  I would offer Respondent's Exhibit 8. 12 

 JUDGE CARISSIMI:  Any objection to Respondent's 8? 13 

 MS. VORRO:  No, Your Honor.  14 

 JUDGE CARISSIMI:  Respondent's 8 is admitted. 15 

 (Respondent's Exhibit Number 8 received)  16 

 MR. SCHWARTZ:  No further questions. 17 

 JUDGE CARISSIMI:  Cross-examination by the General 18 

Counsel. 19 

 MS. VORRO:  We need about 15 minutes, Your Honor.  20 

 JUDGE CARISSIMI:  I will give you 15 minutes.  So we'll be 21 

in recess until two minutes after noon.  Off the record. 22 

 (Recessed at 11:47 a.m.; resumed at 12:01 p.m.) 23 

 JUDGE CARISSIMI:  Everybody ready? 24 

 MS. VORRO:  Yes, Your Honor.  25 
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 JUDGE CARISSIMI:  On the record.  1 

 Ms. Vorro, you may cross-examination. 2 

 MS. VORRO:  Thank you, Your Honor.  3 

CROSS-EXAMINATION 4 

BY MS. VORRO:   5 

Q Good morning, Mr. Kershner. 6 

A Good morning. 7 

Q My name is Elizabeth Vorro and I am counsel for the 8 

General Counsel of the National Labor Relations Board. 9 

 You have gone out on trucks to help drivers, you said, 10 

from time to time? 11 

A Uh-huh. 12 

 MR. SCHWARTZ:  Yes? 13 

 THE WITNESS:  Yes.  Sorry. 14 

Q How many times? 15 

A I couldn't give you a specific number. 16 

Q Between one and five? 17 

A I would probably say over ten years probably between five 18 

and ten times. 19 

Q Since September of 2015 how many times have you been out 20 

to help drivers? 21 

A Probably between ten and fifteen times. 22 

Q Didn't you just testify that over ten years you had only 23 

been out between five and ten times? 24 

A Yeah. 25 
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 MR. SCHWARTZ:  Objection. 1 

 JUDGE CARISSIMI:  Yeah.  That does --  2 

 MR. SCHWARTZ:  I think the question didn't come out quite 3 

the way the --  4 

 JUDGE CARISSIMI:  Right. I'm going to sustain the 5 

objection.  6 

 MS. VORRO:  Okay. 7 

BY MS. VORRO:   8 

Q Over your time as sales manager how many times have you 9 

gone out to help drivers on their routes? 10 

A Over my time as sales manager, so including September to 11 

the present? 12 

Q From -- to the present, yes. 13 

A Okay.  September to the present.   14 

Q No.  Your entire time --  15 

A The total time.  Yes. 16 

Q -- as sales manager --  17 

A I get what you're --  18 

Q -- until today? 19 

A I get what you're saying.  I get what you're saying.  I 20 

would say probably between 25 and 30 times total. 21 

Q And how many of those 25 to 30 times have occurred since 22 

September, the end of September 2015? 23 

A Between ten and fifteen I would imagine. 24 

Q Now on October 5th when you were sent to help Sean Brennan 25 



686 

BURKE COURT REPORTING, LLC 

1044 Route 23 North, Suite 316 

Wayne, New Jersey  07470 

(973) 692-0660 

on his route who asked you to go? 1 

A Carlos DeAndrade. 2 

Q And what instructions did he give you when he sent you 3 

out? 4 

A He said that we needed help for the day.  We were slammed 5 

on same days and to go out and help Route 307. 6 

Q And did Sean ask for help? 7 

A I don't know. 8 

Q Did Mr. DeAndrade indicate whether Sean had asked for 9 

help? 10 

A He did not let me know that. 11 

Q Now after you returned to the warehouse around -- 12 

somewhere around 4 p.m. did you go right to Carlos? 13 

A No.  I went -- well, I mean, I called him and then I went 14 

to my office. 15 

Q When did you call him? 16 

A When I got back around four -- between four and 4:15 when 17 

I got back. 18 

Q So you immediately called Mr. DeAndrade? 19 

A Yes. 20 

Q Mr. DeAndrade? 21 

A Yeah. 22 

Q And what, if anything, did he ask you about your time with 23 

Mr. Brennan? 24 

A Just asked me how it went, how did it go, did you get all 25 
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your stops done, just how was the afternoon. 1 

Q When you have ridden with drivers 20 to -- 25 to 30 times 2 

over the last seven or so years have you ever called Mr. 3 

DeAndrade at the end of that route to discuss the route with 4 

him? 5 

A I've had other managers at the time and I couldn't tell 6 

you. 7 

Q Now when you reported over the phone to Mr. DeAndrade did 8 

you tell him anything other than what's in your handwritten 9 

statement? 10 

A No. 11 

Q What day did you discuss the -- your route experience with 12 

Sean Brennan with Tim Hallinan? 13 

A I believe it was a couple of days after.  I mean, the 5th 14 

was the day I went out with him and the 7th is when I discussed 15 

that with Tim. 16 

Q And whose instruction did you do that? 17 

A Tim brought me in -- Tim had me in in the morning and 18 

Carlos was present as well.  But Tim asked me to do so. 19 

Q When you were out on the route with Mr. Brennan you had 20 

one scanner between you, correct? 21 

A I believe so.  Yes.  22 

Q Do you know if there's some standard percentage of scans 23 

that drivers are expected to make? 24 

 MR. SCHWARTZ:  Objection.  Beyond the scope.  Never talked 25 
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about scanning, percent of scans or anything related to it.   1 

 JUDGE CARISSIMI:  I --  2 

 MR. SCHWARTZ:  Beyond the scope. 3 

 JUDGE CARISSIMI:  I think it's within the scope of the 4 

cross-examination regarding Mr. Kershner's time spent with Mr. 5 

Brennan. I'm going to overrule the objection. 6 

 MS. VORRO:  Thank you, Your Honor.  7 

 THE WITNESS:  Can you repeat that, please? 8 

 MS. VORRO:  Sure. 9 

BY MS. VORRO:   10 

Q Do you know whether there is some standard percentage of 11 

scans that a driver is expected to make on a daily basis? 12 

A I do not know if there's a percentage.  No. 13 

Q Do you know -- withdrawn.  When you discussed the day with 14 

Mr. DeAndrade did you discuss how Mr. Brennan made his actual 15 

scans? 16 

 MR. SCHWARTZ:  Objection.  Asked and answered.  The 17 

question previous was, did you discuss with Mr. DeAndrade 18 

anything other than what's in your statement.  He said no. 19 

 JUDGE CARISSIMI:  It's cross-examination.  I'm going to 20 

give counsel a little leeway.  Overruled. 21 

 MS. VORRO:  Thank you, Your Honor.  22 

 THE WITNESS:  Can you repeat that again, please? 23 

BY MS. VORRO:   24 

Q When you discussed the day with Mr. DeAndrade did you 25 
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discuss Mr. Brennan's method or frequency of scanning? 1 

A No. 2 

Q When you discussed the day with Mr. Hallinan did you have 3 

-- discuss Mr. Brennan's method or frequency of scanning? 4 

A No. 5 

Q Was there any discussion with either of them about discuss 6 

-- about scanning two stops at one time? 7 

A No. 8 

Q Did they ask you about any irregularities in Mr. Brennan's 9 

scans? 10 

A No, not that I know of. 11 

Q Did they --  12 

 JUDGE CARISSIMI:  You have to keep your voice up. 13 

 THE WITNESS:  Sorry.  Not that I know of. 14 

Q Now in your statement you -- how long would you estimate 15 

it would have taken Mr. Brennan to complete the same day 16 

deliveries on Morrissey Boulevard? 17 

A An hour and a half. 18 

 JUDGE CARISSIMI:  Before you answer, are you asking a 19 

question about the statement because you made a --  20 

 MS. VORRO:  No.  I --  21 

 JUDGE CARISSIMI:  -- reference to the statement. 22 

 MS. VORRO:  -- thought I said withdrawn, but I probably 23 

whispered it. 24 

 JUDGE CARISSIMI:  Yeah.  I didn't hear it. 25 
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 MS. VORRO:  Okay. 1 

 JUDGE CARISSIMI:  Okay.  That's why I --  2 

 MS. VORRO:  Sorry. 3 

 JUDGE CARISSIMI:  -- I was confused by the question.  So 4 

just ask it again. 5 

BY MS. VORRO:   6 

Q So how long would it have taken, in your estimation, for 7 

Mr. Brennan to finish his stops on Morrissey Boulevard that 8 

day? 9 

A No longer than an hour and a half, about an hour and a 10 

half. 11 

Q And what do you base that on? 12 

A Just the time -- when I've been out with drivers before 13 

just the time it takes to drive around and, you know, drop off 14 

a package, let a customer know that they've got it, you know, 15 

type of deal. 16 

Q And have you ever driven with a driver on Morrissey 17 

Boulevard between 4 p.m. and 5:30 p.m.? 18 

A No. 19 

 (Pause)  20 

Q When you've driven -- ridden with drivers prior to October 21 

-- September or October of 2015 did any driver ever leave a  22 

product on the truck at the end of the run?  23 

A Yes. It's happened. 24 

Q And did you report that to management? 25 
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A No, because we -- I can keep going? 1 

 MR. SCHWARTZ:  Yes.  2 

A Oh.  Because in those instances the customer wasn't there. 3 

Q You remember every single one of those instances? 4 

A Well, no, but I'm saying I've never -- I haven't gone out 5 

on trucks that frequently with people.  So, you know, if you -- 6 

there have been times when things have been left on the truck 7 

before because the customer hasn't been there.  We're not going 8 

to leave it outside of a closed door. 9 

 MS. VORRO:  May I have a moment, Your Honor? 10 

 JUDGE CARISSIMI:  You may.  Off the record. 11 

 (Pause)  12 

 MS. VORRO:  I'm ready, Your Honor.  13 

 JUDGE CARISSIMI:  On the record.  You may proceed. 14 

 MS. VORRO:  Thank you. 15 

BY MS. VORRO:   16 

Q One more question.  Did you review any documents or 17 

anything else in preparation for your testimony today? 18 

A No. 19 

Q Not even the statement that you had made? 20 

A My statement.  You said any other so I thought you meant 21 

in addition to this. 22 

 JUDGE CARISSIMI:  And just so that I'm clear, you did 23 

review what's been introduced as Respondent Exhibit 8; is that 24 

correct, sir? 25 
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 THE WITNESS:  Yes. 1 

 JUDGE CARISSIMI:  Thank you. 2 

BY MS. VORRO:   3 

Q And nothing else? 4 

A No, nothing else. 5 

Q Thank you. 6 

 MS. VORRO:  Nothing further, Your Honor.  7 

 JUDGE CARISSIMI:  Any redirect examination? 8 

 MR. SCHWARTZ:  No further redirect, Your Honor.  9 

 JUDGE CARISSIMI:  Very good.  Sir, you're excused as a 10 

witness.  You may step down. 11 

 THE WITNESS:  Thank you.  12 

 JUDGE CARISSIMI:  Let's go off the record and we'll 13 

discuss our schedule.  So if you have other witness that you 14 

would --  15 

 (Recessed at 12:12 p.m.) 16 

17 
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A F T E R N O O N  S E S S I O N 1 

        (Time Noted: 1:24 p.m.) 2 

 JUDGE CARISSIMI:  We're ready.  So on the record? 3 

 THE COURT REPORTER:  Yes. 4 

 JUDGE CARISSIMI:  Okay.  Mr. Schwartz, you may call your 5 

next witness. 6 

 MR. SCHWARTZ:  Thank you, Your Honor.  The company calls 7 

Justin Diflaminies. 8 

 JUDGE CARISSIMI:  Mr. Diflaminies, if you would please 9 

raise your right hand. 10 

JUSTIN DIFLAMINIES, WITNESS, SWORN 11 

 JUDGE CARISSIMI:  Please have a seat. 12 

 MS. VORRO:  Your Honor, if I may call attention to some 13 

papers that the witness appears to have. 14 

 THE WITNESS:  Yes.  15 

 JUDGE CARISSIMI:  If you would --  16 

 MR. SCHWARTZ:  Is that your subpoena, sir? 17 

 THE WITNESS:  Yes, sir. 18 

 JUDGE CARISSIMI:  Yeah.  You know, if it's just a subpoena 19 

-- but it's probably better, why don't you --  20 

 MR. SCHWARTZ:  We'll --  21 

 JUDGE CARISSIMI:  -- give it back to --  22 

 MR. SCHWARTZ:  We'll take it. 23 

 JUDGE CARISSIMI:  -- your attorney. 24 

 THE WITNESS:  Sorry.   25 
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 JUDGE CARISSIMI:  That's all right. 1 

 THE WITNESS:  I apologize.  2 

 JUDGE CARISSIMI:  That's all right.  No need to apologize, 3 

sir.  It's just that until we know what is up there we have to 4 

ask. 5 

 THE WITNESS:  Right.   6 

 JUDGE CARISSIMI:  But that's not a problem.  You didn't do 7 

anything wrong.  All right. 8 

 Okay.  We are on the record? 9 

 THE COURT REPORTER:  Uh-huh. 10 

 JUDGE CARISSIMI:  All right.  You may proceed. 11 

 MR. SCHWARTZ:  Thank you, Your Honor.  12 

DIRECT EXAMINATION 13 

BY MR. SCHWARTZ:   14 

Q Could you please tell us your name, sir, and spell your 15 

first and last name? 16 

A My name is Justin Diflaminies.  It's J-U-S-T-I-N, last 17 

name D-I-F-L-A-M-I-N-I-E-S. 18 

Q Mr. Diflaminies, where are you employed? 19 

A W.B. Mason. 20 

Q And what do you do for W.B. Mason? 21 

A I am on a two-man route in the city as a driver helper. 22 

Q How long have you worked for W.B. Mason? 23 

A Since 2013. 24 

 THE COURT REPORTER:  You don't need to lean forward -- 25 
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 THE WITNESS:  Oh, sorry. 1 

 THE COURT REPORTER:  -- because it --  2 

 THE WITNESS:  Sorry, ma'am. 3 

 THE COURT REPORTER:  Extend your voice. 4 

 THE WITNESS:  You got it. 5 

 THE COURT REPORTER:  So just --  6 

 JUDGE CARISSIMI:  Yeah.  Just --  7 

 THE COURT REPORTER:  -- keep your voice up, but --  8 

 THE WITNESS:  2000 --  9 

 JUDGE CARISSIMI:  Just make sure you keep your voice --  10 

 THE COURT REPORTER:  -- you don't need to lean. 11 

 JUDGE CARISSIMI:  Yeah. 12 

 THE WITNESS:  2013. 13 

 THE COURT REPORTER:  Okay. 14 

BY MR. SCHWARTZ:   15 

Q And did you receive a subpoena for your testimony here 16 

today? 17 

A Yes, sir. 18 

Q Okay.  Do you know a former supply driver at the Boston 19 

facility named Sean Brennan? 20 

A I do. 21 

Q And in August of 2015 did you ever grab Sean Brennan by 22 

the neck? 23 

A No, sir. 24 

Q Did you ever at any time during your employment with W.B. 25 
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Mason while Sean Brennan was also employed ever grab him by the 1 

neck? 2 

A No, sir. 3 

Q Did you ever grab him by the shirt at any time? 4 

A No. 5 

Q Did you ever throw a case of soda at him at any time? 6 

A No, sir. 7 

Q Did you have a verbal altercation or verbal confrontation 8 

with Mr. Brennan in approximately August of 2015? 9 

A I did. 10 

Q And could you describe for the judge who is sitting right 11 

there exactly, to the best of your recollection, what occurred? 12 

A I owed a couple of bucks to my -- who is now my partner 13 

and I was getting -- was working with Sean one day and asked -- 14 

well, I was telling him that I was going to leave it in his 15 

truck so my partner now could come by and grab it after work.  16 

And Sean grabbed it out of my hands and said, I'll give it to 17 

him.  I was like, all right, Sean, just make sure you give it 18 

to him.  And he never did.  So then that was that, and then the 19 

day of the argument we were just -- we were arguing about the 20 

money situation because he hadn't paid Dan who was my partner.  21 

And --  22 

 JUDGE CARISSIMI:  What's -- let me just interrupt for a 23 

second.  What's the name of the individual who you wanted to 24 

give this money to? 25 
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 THE WITNESS:  Dan.  Dan Ross. 1 

 JUDGE CARISSIMI:  Ross.  Okay.  Thank you.  You may 2 

continue. 3 

 THE WITNESS:  And so we were arguing about that and he was 4 

denying it, and we were just yelling at each other and got in 5 

each other's face.  And then my supervisor had split us up and 6 

just separated us and we both went our way. 7 

 JUDGE CARISSIMI:  Okay. 8 

BY MR. SCHWARTZ:   9 

Q Who was your supervisor? 10 

A Benny Pitre. 11 

Q And at any point in time during this incident was there 12 

any physical attack by you on Mr. Brennan? 13 

A No. 14 

Q Do you know who Jeff DePaul is? 15 

A I do. 16 

Q And is he related to you at all? 17 

A Jeff was married to my cousin, Angela. 18 

Q Was? 19 

A Was.  They are divorced now. 20 

Q Thank you. 21 

 MR. SCHWARTZ:  I have no further questions. 22 

 JUDGE CARISSIMI:  Cross-examination. 23 

 MS. VORRO:  One moment, please, Your Honor.  24 

 JUDGE CARISSIMI:  Sure.  Off the record.  you can tell us 25 
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when you're ready. 1 

 (Pause)  2 

 JUDGE CARISSIMI:  On the record. 3 

 MS. VORRO:  Thank you. 4 

 JUDGE CARISSIMI:  General Counsel, you may proceed.  5 

 MS. RAYMAN-READ:  Thank you, Your Honor.  6 

CROSS-EXAMINATION 7 

BY MS. RAYMAN-READ:  8 

Q Hello. My name is Alyssa Rayman-Read.  I'm counsel -- 9 

A Hi.  How are you. 10 

Q -- for the General Counsel of the NLRB. 11 

A Hi. 12 

Q I just want to understand a little more of what you meant 13 

when you said, get in each other's face. 14 

A We were just arguing about the money situation, just 15 

yelling at each other. 16 

Q Okay. 17 

A Just verbal.  It's nothing -- no one touched each other.  18 

It -- we got -- we started to get close, but then my supervisor 19 

had stepped in. 20 

Q How close were you? 21 

A About a foot away from each other. 22 

Q Were your voices raised? 23 

A We were yelling a little bit. 24 

Q Okay.  Did you ever report it? 25 
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A My supervisor was right there.  He saw it. 1 

Q Okay.   2 

 MS. RAYMAN-READ:  That's all.  Well -- okay.  No.  That's 3 

all. 4 

 JUDGE CARISSIMI:  No further questions? 5 

 MS. RAYMAN-READ:  No further questions. 6 

 JUDGE CARISSIMI:  I take it there's no redirect? 7 

 MR. SCHWARTZ:  Correct, Your Honor.  8 

 JUDGE CARISSIMI:  Very good. 9 

 Mr. Diflaminies, you are excused.   10 

 THE WITNESS:  Thank you, sir. 11 

 JUDGE CARISSIMI:  You may step down.   12 

 THE WITNESS:  You guys have a good day. 13 

 JUDGE CARISSIMI:  Thank you very much. 14 

 Let's go off the record.  15 

 MR. SCHWARTZ:  We'll be calling our next witness right 16 

away, Your Honor.  17 

 JUDGE CARISSIMI:  Very good. 18 

 (Pause)  19 

 JUDGE CARISSIMI:  Everybody ready? 20 

 MR. SCHWARTZ:  Yes, sir. 21 

 JUDGE CARISSIMI:  On the record.  Mr. Schwartz, you may 22 

call your next witness.  23 

 MR. SCHWARTZ:  The company calls John Edwards. 24 

 JUDGE CARISSIMI:  Mr. Edwards, if you would please stand 25 
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for a moment and raise your right hand. 1 

JOHN EDWARDS, WITNESS, SWORN 2 

 JUDGE CARISSIMI:  Please have a seat. 3 

DIRECT EXAMINATION 4 

BY MR. SCHWARTZ:   5 

Q Could you please tell us your name and spell your full 6 

name for the record, please, sir? 7 

A John Joseph Edwards, IV.  J-O-H-N J-O-S-E-P-H  8 

E-D-W-A-R-D-S. 9 

Q Mr. Edwards, are you here today pursuant to a subpoena? 10 

A Yes. 11 

Q And where are you employed? 12 

A W.B. Mason. 13 

Q And how long have you worked for W.B. Mason? 14 

A Since 2010. 15 

Q And what is your job at W.B. Mason? 16 

A I'm a supply driver. 17 

Q And has that been your job the entire course of your 18 

employment with W.B. Mason? 19 

A Yes. 20 

Q And where are you employed? 21 

A In South Boston. 22 

Q In September of 2015 did you attend a company sponsored 23 

event at the Boston College football game on a Friday night? 24 

A Yes. 25 
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Q And was there alcohol provided? 1 

A Not that it was provided, but we were drinking.  Yes. 2 

Q Okay.  Now did you take -- did the company provide 3 

transportation to and from the game? 4 

A Yes. 5 

Q And after the game did you ride on the company provided 6 

transportation? 7 

A Yes. 8 

Q And approximately how many other people, to the best of 9 

your recollection, Mr. Edwards, were on the bus that the 10 

company provided that evening after the game? 11 

A There was about six people. 12 

Q At any time during this bus ride did you witness an 13 

incident involving a driver by the name of Oscar Castro? 14 

A Yes. 15 

Q And as best as you could recall it, could you please 16 

explain to the judge what it is that you witnessed? 17 

A When we were heading back he was being like loud and 18 

obnoxious and --  19 

 JUDGE CARISSIMI:  Now he means Oscar Castro? 20 

 THE WITNESS:  Oscar Castro.  Yes.  And he was sitting in 21 

the seat in front of me.  He seemed very drunk and was saying a 22 

lot of stuff to Brian who was sitting way towards the front of 23 

the bus. 24 

 JUDGE CARISSIMI:  Let me interrupt.  Do you know Brian's 25 
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last name? 1 

 THE WITNESS:  Cooper. 2 

 JUDGE CARISSIMI:  Okay. 3 

 THE WITNESS:  And when he was doing it eventually I sort 4 

of like zoned him out just like in my mind saying he was too 5 

obnoxious and too drunk and was hoping that the ride would be 6 

finally over. 7 

 So when I sort of wasn't paying attention he ran up 8 

forward on the bus and started strangling Brian Cooper. 9 

BY MR. SCHWARTZ:   10 

Q And where were you in relation to Mr. Castro and Mr. 11 

Cooper when this incident occurred in terms of sitting on the 12 

bus? 13 

A I was like probably in one of the last couple rows on the 14 

left and Oscar was right in front of me, and Brian was towards 15 

the front on the right. 16 

Q So both Mr. Castro and Mr. Cooper were in front of you on 17 

the bus? 18 

A Yes. 19 

Q So you were able to see what Mr. Castro did? 20 

A Yes. 21 

Q And you saw him leave his seat and attack Mr. Cooper? 22 

A Yes. 23 

Q Did Mr. Cooper do anything prior to that in terms of 24 

touching or assaulting Mr. Castro in any way? 25 
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A Not that I seen and I couldn't really hear if he was 1 

replying to Oscar at all. 2 

Q But you never saw him make any physical --   3 

 MS. RAYMAN-READ:  Objection.  Leading.  4 

 JUDGE CARISSIMI:  That last question, I don't think that 5 

was leading.  I'll overrule it. 6 

 MR. SCHWARTZ:  I'll rephrase it anyway. 7 

BY MR. SCHWARTZ: 8 

Q Did you ever see Mr. Cooper touch Mr. Castro in any way? 9 

A He might have.  Once Oscar came down on him he got his 10 

hands up trying to block him. 11 

Q Okay.  Who was the instigator in this incident? 12 

A Oscar. 13 

Q And what did Oscar -- what did you do once you observed 14 

Oscar Castro putting his arms -- hands around Mr. cooper's 15 

neck? 16 

A I ran towards the front to try to pull him off. 17 

Q And did any other employee on the bus come with you at the 18 

time? 19 

A I don't know if he really came with me, but we all had the 20 

same idea at the same time and he ran forward at the same time.  21 

It was Mario. 22 

Q So it's another employee of W.B. Mason who was on the bus 23 

named Mario.  Do you know Mario's last name? 24 

A Castanheira.  I'm not sure how you pronounce it. 25 
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 JUDGE CARISSIMI:  Mr. Edwards, I'm going to interrupt just 1 

for a second.  You're starting out real good, but then your 2 

voice kind of dropped down.  So try to keep your voice up.  3 

Okay. 4 

 THE WITNESS:  All right.  Yeah.  Mario Castanheira. 5 

BY MR. SCHWARTZ:   6 

Q And you and Mr. Castanheira pulled Mr. Castro off of Mr. 7 

Cooper? 8 

 MS. RAYMAN-READ:  Objection.  Leading. 9 

 JUDGE CARISSIMI:  Yeah.  I'm going to sustain that 10 

objection. 11 

Q What did you and Mr. Castanheira do, if anything? 12 

A We tried to get Oscar off of Brian. 13 

Q Okay.  And were you successful in that? 14 

A Yeah.  It seemed sort of like Oscar realized what was 15 

going on at the time and he sort of backed off.  Once he was 16 

standing and no longer touching Brian then I walked back to my 17 

seat. 18 

Q Did anything else occur on the bus after this incident? 19 

A I just -- once I was back in my seat I just had my head on 20 

the window and waited for the ride to be over. 21 

Q Okay. 22 

A I didn't really hear too much else going on and I didn't 23 

see anything else happen. 24 

Q Do you -- did you consume alcohol that evening, sir? 25 
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A Yes. 1 

Q Did your consumption of alcohol in any way impair your 2 

recollection of the events that occurred that night? 3 

A No.  That was a pretty big event and it was all vivid in 4 

my mind. 5 

 MR. SCHWARTZ:  Nothing further, Your Honor.  6 

 JUDGE CARISSIMI:  Cross-examination. 7 

 MS. RAYMAN-READ:  Yes, Your Honor.  I would like to have 8 

about 20 minutes. 9 

 JUDGE CARISSIMI:  Why don't we say 15 and if you need more 10 

time, let me know. 11 

 MS. RAYMAN-READ:  Thank you. 12 

 JUDGE CARISSIMI:  So 15 minutes from now.  Well, you know 13 

what?  I think we're going to have time.  I'll give you 20 14 

minutes. 15 

 MS. RAYMAN-READ:  I appreciate it. 16 

 JUDGE CARISSIMI:  All right. 17 

 MS. RAYMAN-READ:  Thank you, Your Honor.  18 

 MS. VORRO:  So can we just say then -- so we're talking 19 

about just a little bit --  20 

 THE COURT REPORTER:  Just before two. 21 

 MS. VORRO:  -- before the hour? 22 

 JUDGE CARISSIMI:  That's correct. 23 

 MS. VORRO:  Okay.   24 

 JUDGE CARISSIMI:  Okay.  Off the record. 25 
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 Mr. Edwards, you can leave the witness stand.  You can 1 

leave the hearing room.  The only thing you can't do is you 2 

can't --  3 

 (Recessed at 1:38 p.m.; resumed at 1:58 p.m.) 4 

 MS. RAYMAN-READ:  Nice to see you. 5 

CROSS-EXAMINATION 6 

BY MS. RAYMAN-READ:  7 

Q So you have met with myself and Ms. Vorro a few times to 8 

discuss your testimony in this trial? 9 

A Yes. 10 

Q And we went over some hypothetical questions and how cross 11 

would work? 12 

A Yes. 13 

Q And then you stopped calling me back? 14 

A Yes. 15 

Q And you stopped returning text messages? 16 

A Yes. 17 

Q You didn't tell me why.  So it's fair to say you're under 18 

a lot of pressure right now? 19 

A If anything, the whole court case I feel like I'm under 20 

pressure.  But --  21 

Q You've been on both sides of this thing? 22 

A Yes. 23 

Q Have you -- were you asked to meet with the company's 24 

lawyer in preparation for this trial? 25 
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A No. 1 

Q Did you meet with anyone besides the company's lawyer from 2 

the -- anyone from the company in preparation for this trial? 3 

A I met with the lawyer, but I wasn't asked to. 4 

Q How did you become aware you were going to meet with the 5 

lawyer? 6 

A I asked if I could speak to him. 7 

Q And when you met with him what did he say to you? 8 

A He didn't say anything.  I asked like what I could go over 9 

with him and I explained like what happened, like certain 10 

events during this whole process. 11 

Q Okay.  So the meeting was voluntary? 12 

A Yes. 13 

Q Did the attorney tell you nothing bad would happen to you 14 

if you agreed -- if you were meeting with him or you spoke with 15 

him about this trial? 16 

A He explained that it was what I wanted to say and 17 

explained like that it had no recourse or repercussions if 18 

that's what you're asking. 19 

Q What I'm asking is, did he tell you that nothing bad would 20 

happen to you if you -- with you having a conversation with him 21 

about this trial? 22 

A I don't know if it was ever worded that way, like I'm not 23 

sure what your question is. 24 

Q Did he make it clear to you that nothing -- no 25 
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repercussions would happen to you as a result of your speaking 1 

with him? 2 

A Yes. 3 

Q Did you review anything in preparation for this hearing, 4 

for this trial? 5 

A No. 6 

Q Not your affidavit? 7 

A Still sitting in the same spot I put it when I got home 8 

with it.  I haven't read it once. 9 

Q Okay.  So you have met with me two times and given me two 10 

statements under oath during the investigation? 11 

A Yes. 12 

Q One on December 3rd, 2015 --  13 

A Yes. 14 

Q -- and the other on April 8th, 2016? 15 

A I remember there was a second one.  I'm not exactly sure 16 

of that date.  I didn't have a separate subpoena for that one. 17 

Q Okay.  You were under subpoena for the first one? 18 

A Yeah.  So I remember that date more clearly. 19 

Q And during the investigation I called you numerous times 20 

and you did not return my call? 21 

A During the investigation I came here I think a total of 22 

four times. 23 

Q But you didn’t come until you were subpoenaed? 24 

A Yes, at the beginning for the first one. 25 
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Q And that was on December 8th, 2015? 1 

A December 3rd. 2 

Q I'm sorry.  December 3rd, thank you, 2015. 3 

A Yes. 4 

Q I want to go to the incident you testified about during 5 

your direct examination.  You said you had been drinking.  How 6 

much had you been drinking? 7 

A I'm not too sure how many. 8 

Q When -- how late was it when you -- when this incident 9 

occurred with Oscar Castro? 10 

A Somewhere after midnight.  I remember it was after the 11 

game and it was when we got on the bus to come home when the 12 

game was over and it was probably about an hour after the game 13 

had ended. 14 

Q When did you start drinking that night? 15 

A About maybe 30 minutes before the game. 16 

Q When was that? 17 

A Six or 7 p.m., maybe. 18 

Q Were you drinking throughout the game? 19 

A No, because the campus doesn't have beer on the campus. 20 

Q So where did you drink? 21 

A Along the ride on the way to the event. 22 

Q Okay.  You don't recall how many you had on the ride? 23 

A No.  I bought a six-pack, but I don't remember if I 24 

finished it.  I'm pretty sure I didn't. 25 
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Q And you had no other drinks after that?  1 

A Not during the game.  They don't sell beer there. 2 

Q Did you have drinks after the game? 3 

A If -- on the bus I think I might have had one more because 4 

whatever was left was there. 5 

Q So you can't count how many you had? 6 

A If I bought six then I must have drank six. 7 

Q And everybody was drinking? 8 

A I'm not sure if every single person drank. 9 

Q Were most people drinking? 10 

A Sure.  Yes. 11 

Q You did not report this incident to anybody? 12 

A No. 13 

 JUDGE CARISSIMI:  What was your answer, Mr. Edwards? 14 

 THE WITNESS:  No. 15 

 JUDGE CARISSIMI:  All right.  Remember to keep your voice 16 

up a little bit.  Okay.   17 

 THE WITNESS:  Sorry. 18 

BY MS. RAYMAN-READ:  19 

Q But you did at some point because you are here testifying? 20 

A It wasn't like -- I did not get asked to do a statement or 21 

anything. 22 

Q So at some point you informed somebody in the company or 23 

the company's attorney that you were aware of this incident? 24 

A Yes.  I brought it up one time. 25 
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Q When was that? 1 

A I don't know the date.  It was when I was talking to 2 

Carlos one day. 3 

Q Carlos is who?  Can you say his last name? 4 

A Carlos DeAndrade. 5 

Q And do you recall when that was, what month? 6 

A It was after the game, maybe two weeks later. 7 

Q Maybe two weeks later you reported it? 8 

A Yes. 9 

Q It's not, however, in your affidavit from December 3rd, 10 

2015 that you gave to the NLRB? 11 

A What isn't? 12 

Q That incident?  There's no mention of that incident with 13 

Oscar Castro, is there? 14 

 MR. SCHWARTZ:  Well, objection.  There's no evidence that 15 

he was asked about that incident.  Shouldn't there be some 16 

foundation as to whether he was asked and -- 17 

 MS. RAYMAN-READ:  I --  18 

 MR. SCHWARTZ:  -- whether he was given an opportunity to 19 

explain it and what -- 20 

 MS. RAYMAN-READ:  I --  21 

 MR. SCHWARTZ:  -- happened during that conversation? 22 

 MS. RAYMAN-READ:  I would be happy to do that. 23 

 JUDGE CARISSIMI:  Okay. 24 

BY MS. RAYMAN-READ:  25 
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Q I'm going to identify General Counsel's --  1 

 MS. RAYMAN-READ: Lainy, I'm not sure --  2 

 THE COURT REPORTER:  73.   3 

 MS. RAYMAN-READ:  73? 4 

 THE COURT REPORTER:  Uh-huh. 5 

 MS. RAYMAN-READ:  Judge, you don't want to see a copy; am 6 

I correct? 7 

 JUDGE CARISSIMI:  Not unless it's introduced into 8 

evidence. 9 

BY MS. RAYMAN-READ:  10 

Q So, Mr. Edwards, I'm going to --  11 

 JUDGE CARISSIMI:  Before we go any further, Counsel for 12 

Respondent, do you have the affidavit out? 13 

 MS. VORRO:  I'm about to hand it --  14 

 JUDGE CARISSIMI:  All right.  And this is marked as GC-73, 15 

correct? 16 

 MS. VORRO:  Yes, sir.   17 

 MR. SCHWARTZ:  That one? 18 

 THE WITNESS:  No. 19 

 MS. RAYMAN-READ:  No.  I'm getting it. 20 

 MS. VORRO:  Oh, I'm sorry. 21 

 THE WITNESS:  She was about to bring it up, but then --  22 

 JUDGE CARISSIMI:  Let's go off the record.  23 

 (Pause)  24 

 JUDGE CARISSIMI:  Everybody done having cross-25 
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conversations about this?  All right.  And if we're going to 1 

talk like that let's -- somebody tell me and let's go off the 2 

record, all right, because I don't want a lot of cross-3 

conversation between attorneys, the reporter and attorneys and 4 

-- let's -- that's all off the record stuff.  Okay. 5 

 All right.  Back on the record. 6 

 MS. RAYMAN-READ:  Thank you, Your Honor.  7 

 JUDGE CARISSIMI:  Ms. Rayman-Read, you may proceed. 8 

 MS. RAYMAN-READ:  Thank you. 9 

BY MS. RAYMAN-READ:  10 

Q I'm going to show you your affidavit from December 3rd, 11 

2015.  Is that your signature? 12 

A Yes. 13 

Q Is that the date, 12/3/15? 14 

A Yes. 15 

Q And you gave this affidavit under oath? 16 

A Yes. 17 

Q On page 8 of your affidavit you stated:  18 

 "I heard that a number of guys got terminated or fired.  19 

Some of them were seasonal.  Jason Cobbler, Elton, they were 20 

seasonal.  Oscar and Sean and Marco were all full-time workers.  21 

People started getting scared once they got fired.  People had 22 

been so gung ho about the union, then suddenly people started 23 

talking like, why is this guy not working here or this guy." 24 

 That was in your affidavit, correct? 25 
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A Yes. 1 

Q And at that time when you were telling me about those 2 

terminations you did not tell me about that incident with Oscar 3 

Castro? 4 

 MR. SCHWARTZ:  Objection.  This isn't -- I don't even know 5 

what this is.  There's no evidence in the affidavit that's 6 

impeachment.  There's no evidence in the affidavit that there 7 

was a conversation with the barred agent.  8 

 JUDGE CARISSIMI:  If that's an objection in addition to an 9 

oral argument, Counsel --  10 

 MR. SCHWARTZ:  Yeah.  I'm sorry.  I object, Your Honor.   11 

 JUDGE CARISSIMI:  All right. 12 

 MR. SCHWARTZ:  I'm not sure I -- I think -- 13 

 JUDGE CARISSIMI:  I'm going to --  14 

 MR. SCHWARTZ:  -- it's improper use.  15 

 JUDGE CARISSIMI:  I'm going to overrule the objection.  I 16 

think this is appropriate at this point. 17 

 MR. SCHWARTZ:  Thank you. 18 

 MS. RAYMAN-READ:  Thank you. 19 

 THE WITNESS:  Can you please repeat your question? 20 

BY MS. RAYMAN-READ:  21 

Q  You did not mention anything about witnessing the event 22 

with Oscar Castro on the bus during your affidavit? 23 

A It might not have been something you asked.  Everything in 24 

there is replies to questions that you asked me that day I was 25 



715 

BURKE COURT REPORTING, LLC 

1044 Route 23 North, Suite 316 

Wayne, New Jersey  07470 

(973) 692-0660 

there. 1 

Q The question is you did not mention it at that time, 2 

correct? 3 

A No. 4 

Q You did mention that people were getting scared about 5 

getting fired and had been gung ho, but you did not describe 6 

anything about why Oscar Castro had been fired? 7 

A No. 8 

Q So you were a big time union leader in this campaign, 9 

correct? 10 

A No. 11 

Q You solicited cards, didn't you? 12 

A About two, yes. 13 

Q And you started the thread, Still United, for all of the 14 

union supporters? 15 

A Yes, when Chris Smolinsky asked me to. 16 

Q It wasn't your idea? 17 

A No. 18 

Q And you --  19 

 MR. SCHWARTZ:  Try to keep your voice up, Mr. Edward. 20 

 THE WITNESS:  Sorry. 21 

 MR. SCHWARTZ:  Yeah.  Mr. Edwards, please, make an effort. 22 

 MS. RAYMAN-READ: I would like to -- Lainy, if I could 23 

please have Exhibit 24-C. 24 

 MR. SCHWARTZ:  Would you prefer to give it back or --  25 
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 MS. RAYMAN-READ:  I'll take it back.  Thank you. 1 

BY MS. RAYMAN-READ:  2 

Q I'll just show you what's been marked as General Counsel's 3 

Exhibit 24-C.  Turn to page 4, that page, and I will wait until 4 

people are ready.   5 

 JUDGE CARISSIMI:  Mr. Schwartz, let me know when you've 6 

located it. 7 

 MR. SCHWARTZ:  We're good, Your Honor.  8 

 JUDGE CARISSIMI:  You may proceed.  9 

Q And -- on -- under September 28th, 2015 at the time marked 10 

11:56:51 you texted:  11 

 "Tomorrow morning, 6 a.m., really/meeting" -- I'm assuming 12 

that means rally/meeting -- "in front of What A Bargain 13 

teamsters.  Reps will be there for anyone who wants more info.  14 

Add anyone else to this text -- to this group thread.  I don't 15 

have all the numbers.  Stay strong and show your support." 16 

 Did you write that? 17 

A Yes. 18 

Q Please turn to page 8. 19 

 THE COURT REPORTER:  Alyssa, can you get closer to the 20 

microphone? 21 

 MS. RAYMAN-READ:  I'll just go back over here. 22 

 Is everybody at page 8? 23 

 MR. SCHWARTZ:  Uh-huh. 24 

 JUDGE CARISSIMI:  Yes. 25 
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Q On September 29th, 2015 at time stamp 7:59:27 you texted: 1 

 "Seriously, great job this morning.  Got to keep the 2 

solitarian together and is flowing all the way through this.  3 

They even cringed by seeing so many of us in the break room 4 

routing out together this morning.  Everyone's talking, 5 

smiling, in a good mood.  All of these little things are things 6 

we can check off on the -- on list of steps toward the goal."  7 

 Did you write that? 8 

A Yes.  9 

 MR. SCHWARTZ:  Your Honor, I didn't have any questions for 10 

Mr. Edwards about anything other than the incident in question.  11 

I didn't inquire about his union affiliations or actually this 12 

path of the scope.  I object. 13 

 JUDGE CARISSIMI:  I'm going to overrule the objection at 14 

this time and I'll tell you why.  I think that, you know, bias 15 

and prejudice is always an issue with respect to witnesses.  So 16 

I'm going to permit some examination on these lines.  But if 17 

you feel that it's appropriate to object again, I will 18 

certainly hear you. 19 

 MR. SCHWARTZ:  Thank you, Your Honor.  20 

 JUDGE CARISSIMI:  All right.  21 

 MS. RAYMAN-READ:  Thank you. 22 

 I would like to now have 24-E. 23 

BY MS. RAYMAN-READ:  24 

Q Okay.  On the first page of 24-E on the date, October 25 
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10th, the top of the page, at time stamp 14:59:25, this is 1 

October 10th: "Guys, answer your phones." 2 

 JUDGE CARISSIMI:  Ms. Rayman-Read, I'm going to interrupt 3 

you.  You don't need to read it.  We all have it in front of 4 

us. 5 

 MS. RAYMAN-READ: Okay. 6 

 JUDGE CARISSIMI:  Once you -- you've clearly identified on 7 

the piece of paper where it is.  If you want to ask Mr. Edwards 8 

if he wrote that, that's fine.  But we can all read it, 9 

including Mr. Edwards. 10 

 MS. RAYMAN-READ:  Understood. 11 

BY MS. RAYMAN-READ:  12 

Q Did you write that -- you text that? 13 

A Yes. 14 

Q And at timestamp 15:33:31, did you write that? 15 

A Further down on the same page, right? 16 

Q Correct. 17 

A Yes. 18 

Q And finally -- not finally, second to finally, at time 19 

stamp 16:00:42 on page 2, did you text that? 20 

A Yes. 21 

Q And lastly on this -- on October 16th, the last page, page 22 

9, at 11:36:25 did you text that? 23 

A Yes. 24 

Q So something happened with -- to change your mind about 25 
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where you stood between October 10th -- or September 28th and 1 

October 15th. 2 

A I don't really think I ever did change my mind.  I was 3 

never a hundred percent either way.  Like some things looked 4 

that way, but I was never a hundred percent sure myself. 5 

Q On October 5th you had a conversation with Carlos 6 

DeAndrade, on or about October 5th? 7 

A Yes. 8 

Q It was about four hours long? 9 

A Yes. 10 

Q And during that conversation you told him that a lot of 11 

the guys were scared of being fired because of the union? 12 

 MR. SCHWARTZ:  Your Honor, again, object. 13 

 JUDGE CARISSIMI:  Yeah.  What's the basis of this line of 14 

questioning? 15 

 MS. RAYMAN-READ:  He was made an offer and we're getting 16 

to that, and that impacts his credibility. 17 

 JUDGE CARISSIMI:  All right.  I'll overrule the objection.  18 

I'll let you pursue this. 19 

Q During that conversation he told you that the guys that 20 

were fired should have been fired and the other guys were 21 

seasonal? 22 

A He brought up --  we -- like the whole conversation we 23 

were both just bringing up things because I'm the one that 24 

brought up the conversation in the first place to ask to talk 25 
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to him. 1 

Q You literally said in your affidavit that he told you that 2 

the --  3 

 MR. SCHWARTZ:  Can I have it back now? 4 

Q -- guys who were fired should have been fired? 5 

 JUDGE CARISSIMI:  Are you quoting from the affidavit? 6 

 MS. RAYMAN-READ:  I can give it back to the company and I 7 

will give it back to --  8 

 JUDGE CARISSIMI:  Right. 9 

 MS. RAYMAN-READ: -- Mr. Edwards. 10 

 JUDGE CARISSIMI:  Well, you don't need to give it back to 11 

the --  12 

 MS. RAYMAN-READ:  Oh, sorry. 13 

 JUDGE CARISSIMI:  It's the same affidavit, the December 14 

3rd affidavit, GC-73; is that correct? 15 

 MR. SCHWARTZ:  Page and line, please.  16 

 MS. RAYMAN-READ: Page 8, line 15. 17 

 JUDGE CARISSIMI:  Okay.  And you know the process that I 18 

want you to do.  It's been authenticated.  If there's something 19 

in the affidavit that you think impeaches Mr. Edwards' 20 

testimony in some fashion you can just read it, but say quote 21 

and unquote. 22 

 MS. RAYMAN-READ:  Okay. 23 

BY MS. RAYMAN-READ:  24 

Q So on page 8, line 14:  25 
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 "On or about October 5th, 2015 I was talking with Carlos 1 

DeAndrade, our manager, telling him a lot of guys were scared 2 

of being fired because of the union.  And Carlos DeAndrade told 3 

me something like, the guys who are fired should have been 4 

fired for what they did and that the other guys were seasonal 5 

and were let go for work load or something." 6 

 Did you --  7 

 JUDGE CARISSIMI:  Unquote. 8 

Q -- unquote? 9 

A Yes.  That is in my affidavit. 10 

Q And then during that conversation he made you an offer to 11 

be a gold star? 12 

A It was not an offer.  We were talking, like I said, about 13 

everything and my future with the company was something that 14 

was brought up. 15 

Q On Page 9, line 8:  16 

 "During the same conversation I had with Carlos DeAndrade 17 

about the terminations Carlos asked me if in the future I could 18 

be a gold star would I want it.  I told him I could not answer 19 

that now.  He also told me no one else would be fired for 20 

anything related to the union." 21 

A Yes. 22 

Q And you shared that information with other people? 23 

A What information? 24 

Q You told other people that you had been made an offer? 25 
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A Yes.  I think it was worded that way. 1 

 JUDGE CARISSIMI:  I'm sorry, Mr. Edwards.  What was that? 2 

 THE WITNESS:  Yes.  It was worded that way. 3 

Q In fact, you put it on the text message thread that you 4 

had started? 5 

A Yes. 6 

Q And you were angry because you had only gotten an offer of 7 

a gold star when other people had gotten bigger offers? 8 

A From what I heard through rumor that if there was offers, 9 

then in comparison. 10 

Q You heard that Rob Coppola had gotten a bigger offer and 11 

you were angry about that? 12 

A Not very angry. 13 

Q You wrote in your text message that you had -- all you had 14 

gotten offered was a gold star? 15 

A Yes. 16 

Q And you turned it down? 17 

A I told him I don't want to be gold star. 18 

Q And yet you had been asking to be a gold star pretty much 19 

since you started working at the company? 20 

A Not since I started the company, but in years earlier, 21 

yes, and then at one point I no longer wanted to be a gold 22 

star. 23 

Q You suddenly no longer wanted to be a gold star because 24 

you were a union supported and you didn't want to let everybody 25 



723 

BURKE COURT REPORTING, LLC 

1044 Route 23 North, Suite 316 

Wayne, New Jersey  07470 

(973) 692-0660 

down? 1 

A No.  It was longer than that.  I would say maybe two years 2 

before I even heard the word union that I no longer wanted to 3 

be a gold star. 4 

Q And yet in your performance review you had indicated to 5 

your supervisor that you wanted to be a gold star? 6 

A That was previous to this. 7 

 MS. RAYMAN-READ:  May I have a moment? 8 

 JUDGE CARISSIMI:  You may.  Let's go off the record. 9 

 (Pause)  10 

 JUDGE CARISSIMI:  Ms. Rayman-Read, do you have any further 11 

questions? 12 

 MS. RAYMAN-READ:  I do not. 13 

 JUDGE CARISSIMI:  Redirect examination? 14 

 MR. SCHWARTZ:  Just a few, Your Honor.  15 

 JUDGE CARISSIMI:  Certainly.  You may proceed. 16 

 MR. SCHWARTZ:  Thank you. 17 

REDIRECT EXAMINATION 18 

BY MR. SCHWARTZ:   19 

Q When you met with Ms. Rayman-Read and provided her with 20 

the affidavit that's been marked as General Counsel Exhibit 73, 21 

was the bus ride incident with Oscar Castro discussed with Ms. 22 

Rayman-Read? 23 

A Not that I can recall. 24 

Q Do you ever recall any discussions with Ms. Rayman-Read at 25 
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all where the incident of the Oscar Castro bus ride occurred? 1 

A Yes. 2 

Q Could you describe for the judge, to the best of your 3 

recollection, that conversation? 4 

A I was explaining that I was not sure why I was never like 5 

asked in for a statement when I knew that I was there and I've 6 

already brought up that I was there.  And I was -- like I 7 

explained my confusion to her.  If I was a witness I was never 8 

asked to give my point of view on the story. 9 

Q Did you at any point in time give Ms. Rayman-Read your 10 

point of view of the story? 11 

A Yes. 12 

Q And what did you tell her? 13 

A The same thing I told here, where I was sitting, what I 14 

saw happen and what did happen. 15 

Q And what did she say to you? 16 

A She didn't really say much.  She moved onto the next 17 

subject. 18 

Q Did she indicate that she didn't believe you at all 19 

regarding that incident? 20 

A No. 21 

Q Did you indicate at all to Ms. Rayman-Read what you 22 

believed should have happened to Mr. Castro as a result of this 23 

incident? 24 

A Yes.  I said if that happened to anybody in any situation 25 
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in any job that he should have been fired. 1 

Q And did Ms. Rayman-Read offer to include that in your 2 

affidavit? 3 

A Not on December 3rd, no. 4 

Q Or at any time? 5 

A No. 6 

Q Thank you. 7 

 MR. SCHWARTZ:  Nothing further. 8 

 JUDGE CARISSIMI:  Is there any recross within that range? 9 

 MS. RAYMAN-READ:  Sorry.  One moment, Your Honor.  10 

 JUDGE CARISSIMI:  Off the record. 11 

 (Pause)  12 

 MS. RAYMAN-READ:  I'm ready. 13 

 JUDGE CARISSIMI:  On the record.  14 

 MS. RAYMAN-READ:  No further questions. 15 

 JUDGE CARISSIMI:  All right.  Good. 16 

 Mr. Edwards, you're excused as a witness, sir.  You can 17 

step down and you're free to leave. 18 

 THE WITNESS:  Should I give this to you? 19 

 JUDGE CARISSIMI:  That is --  20 

 THE WITNESS:  It's the last piece of paperwork I got.   21 

 MS. RAYMAN-READ:  You can give that to me. 22 

 THE WITNESS:  Thank you. 23 

 JUDGE CARISSIMI:  Let's go off the record. 24 

 MR. SCHWARTZ:  Can I just have a few minutes, Your Honor?  25 
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We'll get our witness. 1 

 JUDGE CARISSIMI:  Yes. 2 

 MR. SCHWARTZ:  Thank you. 3 

 (Pause)  4 

 JUDGE CARISSIMI:  Very good.  On the record. 5 

 Mr. Schwartz, you may call your next witness 6 

 MR. SCHWARTZ:  The company calls Mario Castanheira. 7 

 JUDGE CARISSIMI:  Mr. Castanheira, if you would please 8 

stand for a moment and raise your right hand. 9 

MARIO CASTANHEIRA, WITNESS, SWORN 10 

 JUDGE CARISSIMI:  Please have a seat.  11 

DIRECT EXAMINATION 12 

BY MR. SCHWARTZ:   13 

Q I already apologized.  I misstated your name.  So for the 14 

record could you please state your name and spell it. 15 

A Castanheira, C-A-S-T-A-N-H-E-I-R-A. 16 

Q And your first name is Mario? 17 

A Yeah. 18 

Q Spelled M-A-R-I-O? 19 

A Yes. 20 

Q And did you receive a subpoena today for your testimony? 21 

A Yes, I did. 22 

Q Where do you work, sir? 23 

A I work for W.B. Mason. 24 

Q And how long have you worked for W.B. Mason? 25 
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A In September it will be 11 years. 1 

Q And what is your job with W.B. Mason? 2 

A I'm a loader. 3 

Q And what do you do as a loader? 4 

A I basically pick paper in bulk and, you know, start 5 

loading the trucks. 6 

Q You don't work as a supply driver, correct? 7 

A No. 8 

Q In September of 2015, sir, did you attend a company 9 

sponsored event at a Boston College football game? 10 

A Yes. 11 

Q Was that on a Friday evening? 12 

A Yes. 13 

Q And were you provided with company sponsored 14 

transportation in the form of a bus to and from this event? 15 

A Yes.  16 

Q And did you take the bus ride home after the event? 17 

A Yes, I did. 18 

Q And had you been drinking that evening? 19 

A Yeah.  I had a few beers.  Yeah. 20 

Q By a few approximately how many over the course of the 21 

evening? 22 

A Three or four. 23 

Q Was there anything about your consumption of alcohol that 24 

you believe blurred or fuzzied or somehow prevents you from 25 
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recalling the events in question on the bus ride home that 1 

night? 2 

A It was a few hours after I had been drinking, so like, no, 3 

there was no issue with -- 4 

Q Do you know an employee named Brian Cooper? 5 

A Yeah. 6 

Q And is Brian a warehouse employee at W.B. Mason? 7 

A Yes. 8 

Q And was Brian also on the bus ride home the evening of the 9 

BC football game? 10 

A Yes. 11 

Q Do you know an individual by the name of Oscar Castro? 12 

A Yes. 13 

Q Okay.  Who is Oscar Castro? 14 

A Oscar Castro is a W.B. Mason supply driver. 15 

Q And he was a supply driver as of September 15, 2015, the 16 

night of the BC football game? 17 

A Yes. 18 

Q Was Mr. Castro the bus on the ride home from the BC 19 

football game? 20 

A Yes. 21 

Q Did you witness an incident involving Mr. Castro and Brian 22 

Cooper on the bus ride home that night? 23 

A Yes. 24 

Q If you can describe for the judge to the best of your 25 
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recollection what occurred on the bus ride on the way home. 1 

A Basically Oscar kept on egging on Brian, calling him fag 2 

and gay and, you know, Brian would -- at first I thought -- 3 

they knew each other so I thought it was -- you know, I laughed 4 

about it and like, you know, they were going back and forth 5 

with each other, kind of like -- it seemed like they were 6 

playing with each other.  But it seems like, you know, it kind 7 

of escalated from there. 8 

Q What happened next? 9 

A You know, you could see that Brian was getting like 10 

agitated that he was like basically bullying him. 11 

Q What -- so I'm -- we're clear, who was bullying who? 12 

A Oscar was bullying Brian. 13 

Q Verbally? 14 

A Yeah. 15 

Q What happened next? 16 

A So basically, you know, he could tell he was getting 17 

agitated with --  18 

 JUDGE CARISSIMI:  I'm sorry.  I -- I'm sorry to interrupt, 19 

sir, but who was getting agitated? 20 

 THE WITNESS:  Brian was getting agitated by Oscar 21 

continually like verbally abusing him, basically.  So he did 22 

get up and was like --  23 

BY MR. SCHWARTZ:   24 

Q He being Brian? 25 
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A Brian got up. 1 

Q Where was Brian sitting in relation to you on the bus? 2 

A I was sitting on the right side of the bus and he was also 3 

basically in front of me, but like seven seats in front of me. 4 

Q And where was Oscar sitting in relation to you on the bus? 5 

A He was like on the left side of the bus, but either like 6 

one seat in front of me. 7 

Q Did Brian at all physically instigate an altercation with 8 

Oscar Castro? 9 

A No. 10 

Q What happened, if anything, between Oscar Castro and Brian 11 

Cooper that evening on the bus ride home in terms of any 12 

physical contact? 13 

A Well, you know, they were going back and forth with each 14 

other kind of like -- well, Brian trying to defend himself with 15 

the verbal abuse and Oscar keep on -- kept on egging him on.  16 

So like you could tell Oscar was getting more and more, you 17 

know, pissed off.  And I think he -- he like said he was going 18 

to get up and do something to him.  So --  19 

 JUDGE CARISSIMI:  Who said? 20 

 THE WITNESS:  Oscar.  21 

 JUDGE CARISSIMI:  Okay.  Thank you. 22 

 THE WITNESS:  Oscar said he was going to get up and, you, 23 

know, do something because he was -- at that point, you know, I 24 

wasn't laughing anymore.  You could tell it was like getting 25 



731 

BURKE COURT REPORTING, LLC 

1044 Route 23 North, Suite 316 

Wayne, New Jersey  07470 

(973) 692-0660 

serious.  So Oscar did get up to where he -- Brian was sitting 1 

and put his hands around his neck and like choked him and like, 2 

you know, a few seconds later I got up to like wrestle Oscar 3 

off of Brian. 4 

BY MR. SCHWARTZ:   5 

Q Did anybody else assist you in wrestling Oscar off of 6 

Brian? 7 

A Sidney had got up.  Like there was a lot going on.  I know 8 

Sidney was standing up helping me also get Oscar off. 9 

Q Do you know Sidney's last name? 10 

A Sidney --  11 

Q If you don't that's fine. 12 

A I forget his last name. 13 

Q All right.  So were you able to restrain or remove Oscar 14 

from choking Mr. Cooper? 15 

A Yes. 16 

Q And what happened after that? 17 

A I don't know.  Sidney made the comment like, what's wrong 18 

with you, like you're going to get fired for this, doing this. 19 

Q Did Oscar say anything? 20 

A I don't think so. 21 

Q At some point in time, sir, were you asked to provide a 22 

statement to the company regarding this incident? 23 

A Yes. 24 

Q And who asked you to provide a statement? 25 
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A Tim Hallinan. 1 

Q Did you meet with Tim Hallinan? 2 

A Yes. 3 

Q And did you describe for Tim Hallinan the incident that 4 

you've just described for the judge? 5 

A Yes. 6 

Q And was there anyone else present in your meeting with Mr. 7 

Hallinan? 8 

A I think there was one other guy.  I'm not even sure who he 9 

was. 10 

Q At some point in time, though, as a result of your 11 

discussions with Mr. Hallinan you prepared a written statement 12 

regarding the incident? 13 

A Yes. 14 

Q Sir, I have put in front of you Respondent's exhibit 9, 15 

and I would just ask you to take as much time as you need -- we 16 

can, with the Judge's permission, go off the record for --  17 

 JUDGE CARISSIMI:  Yes. 18 

Q -- you to do that.  And when you're done reading it I will 19 

have some questions for you. 20 

 JUDGE CARISSIMI:  Let's go off the record and you let us 21 

know when you've had a chance to read it and you're ready to 22 

testify. 23 

 (Pause)  24 

 JUDGE CARISSIMI:  You may proceed, Mr. Schwartz. 25 
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 MR. SCHWARTZ:  Thank you. 1 

BY MR. SCHWARTZ:   2 

Q Sir, do you recognize what Respondent's Exhibit 9 is? 3 

A I'm not sure. 4 

Q Well, let me ask you this.  You've just read this 5 

document, correct, Respondent's Exhibit 9? 6 

A Uh-huh. 7 

Q Do you know what this is, what this document is? 8 

A Yeah.  I wrote this down for Tim Hallinan. 9 

Q Okay.  So the signature at the bottom, that's your 10 

signature? 11 

A Yeah. 12 

Q And the date of October 1st at the top, 10/1/15, is that 13 

your handwriting? 14 

A Yes. 15 

Q And is everything in between the date and the signature 16 

your handwriting? 17 

A Yes. 18 

Q And is everything in this statement, now that you've had a 19 

chance to review it, truthful and accurate to the best of your 20 

recollection? 21 

A Yes. 22 

Q This document accurately describes the incident with Mr. 23 

Castro? 24 

A Yes. 25 
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 MR. SCHWARTZ:  I would move for the admission of 1 

Respondent's Exhibit 9. 2 

 JUDGE CARISSIMI:  Any objection to Respondent's Exhibit 9? 3 

 MS. VORRO:  No. 4 

 JUDGE CARISSIMI:  Respondent's Exhibit 9 is admitted. 5 

 (Respondent's Exhibit Number 9 received)  6 

 MR. SCHWARTZ:  With that, Your Honor, I have no further 7 

questions. 8 

 JUDGE CARISSIMI:  Very good.  Cross-examination by the 9 

General Counsel. 10 

 MS. VORRO:  Yes, Your Honor.  May we have a few minutes 11 

off the record? 12 

 JUDGE CARISSIMI:  Yes.  How much time would you like? 13 

 MS. VORRO:  Ten minutes. 14 

 JUDGE CARISSIMI:  Very good.  We'll be in recess for ten 15 

minutes, so we'll say we'll be back at quarter to three. 16 

 MS. VORRO:  Okay.  Very good. 17 

 (Recessed at 2:35 p.m.; resumed at 2:47 p.m.) 18 

 JUDGE CARISSIMI:  On the record.   19 

 THE COURT REPORTER:  Yeah. 20 

 JUDGE CARISSIMI:  Ms. Vorro, you may cross-examine. 21 

 MS. VORRO:  Thank you, Your Honor.  22 

CROSS-EXAMINATION 23 

BY MS. VORRO:   24 

Q Good afternoon, Mr. Castanheira. 25 
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A Hello. 1 

Q My name is Elizabeth Vorro and I represent the General 2 

Counsel of the National Labor Relations Board.  I have some 3 

questions for you based on your testimony. 4 

 First of all, did you discuss your testimony with anyone 5 

before coming to trial today? 6 

A I mean, I talked to Mike, the lawyer, about what happened. 7 

Q okay.  So you talked to Michael Wissa, is that Wissa?  8 

Okay.  Anyone else? 9 

 JUDGE CARISSIMI:  You have to answer out loud, sir. 10 

 THE WITNESS:  Okay.   11 

 JUDGE CARISSIMI:  So what was the answer to the question? 12 

 THE WITNESS:  Yes.  My Bad. 13 

Q Okay.  Anyone else?  14 

A Just Tim Hallinan. 15 

Q About your testimony? 16 

A Be -- wait, when I wrote this up. 17 

Q Okay.  What about to prepare -- 18 

 JUDGE CARISSIMI:  Wait. 19 

Q -- for today's --  20 

 JUDGE CARISSIMI:  Wait.  Hold it.  When you wrote out 21 

what, sir? 22 

 THE WITNESS:  When I wrote this -- 23 

 JUDGE CARISSIMI:  Statement. 24 

 THE WITNESS:  -- statement out. 25 
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 JUDGE CARISSIMI:  Okay.  I would like the record to 1 

reflect that the witness held up Respondent Exhibit's 9.  Does 2 

anybody disagree with my description? 3 

 MR. SCHWARTZ:  No, sir. 4 

 MS. VORRO:  Thank you. 5 

 JUDGE CARISSIMI:  All right.  You may continue, Ms. Vorro. 6 

 MS. VORRO:  Thank you, Your Honor.  7 

BY MS. VORRO:   8 

Q So Mr. Hallinan is someone you met with back when this 9 

incident happened and --  10 

A Yeah. 11 

Q -- you wrote up this statement? 12 

A Yes. 13 

Q Is there anyone else that you met with to discuss your 14 

testimony to prepare for today? 15 

A No. 16 

Q Now how did you come to meet with Mr. Wissa in preparation 17 

for your testimony today? 18 

A Last week I was just called upon by Carlos --  19 

Q And that's Carlos DeAndrade? 20 

A Yes. 21 

Q And what did Mr. DeAndrade say or ask you? 22 

A He didn't say anything before I met with Mike.  He just 23 

said I have an interview with Mike. 24 

Q Okay.  And did Mr. DeAndrade tell you whether you had to 25 
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meet with Mike? 1 

A No. 2 

Q He didn't say either way? 3 

A No. 4 

Q When you went in to meet with Mr. Wissa, what did he say 5 

to you? 6 

A He said this was totally voluntary for me to talk with him 7 

and if I didn't want to talk to him about it I didn't have to. 8 

Q Okay.  Did he say anything else to you besides what your 9 

testimony would be? 10 

A He just told me to tell the truth to him about what -- 11 

exactly what happened that night. 12 

Q Okay.  Did he give you any assurances that there would be 13 

no bad things happening to you if you chose not to talk to him? 14 

A No. 15 

Q Now on the night of September 18th, 2015 you said you had 16 

a few beers? 17 

A Yes. 18 

Q Did you have any beers on the bus on the way home? 19 

A On the way home?  No. 20 

Q Okay.  And if you can remember who were the people on the 21 

bus on the way home?  22 

A I remember Sidney, John, Brian.  That's all I remember.  23 

There was a couple of other people, but that's all I remember. 24 

Q And Sidney, do you know Sidney's last name? 25 



738 

BURKE COURT REPORTING, LLC 

1044 Route 23 North, Suite 316 

Wayne, New Jersey  07470 

(973) 692-0660 

A Sidney, I --  1 

Q If you don't, it's okay, just --  2 

A I don't remember. 3 

Q Okay.  And is John John Edwards? 4 

A Yes. 5 

Q And Brian is Brian Cooper? 6 

A Yes.  Brian Cooper. 7 

Q Okay.  And did you know all those guys before that night? 8 

A I know John and I know Sidney, but I didn't really know 9 

Brian. 10 

Q Okay.  And what about Oscar Castro? 11 

A Yes. 12 

Q Did you know Oscar well before that? 13 

A Just -- he's a supply driver.  I always see all the 14 

drivers every morning, so just on that basis, like we say hi to 15 

each other in the mornings and --  16 

Q Okay. 17 

A -- he was one of my -- I loaded one of his trucks so it 18 

was -- yes, I do -- did know him. 19 

Q Okay.  Now you said that Oscar started -- let me rephrase 20 

that.  Was it Oscar who started the name calling on the bus? 21 

A Yes. 22 

Q And you said if -- he called him gay and fag.  He called 23 

Brian Cooper gay and fag, right? 24 

A Yes. 25 
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Q And Brian shot back with insults of his own; is that 1 

correct? 2 

A Not so much insults, more defending himself like, why you 3 

going to call me fag when you don't really know me, like --  4 

Q So he didn't call him a pussy? 5 

A I mean, after a certain time he did. 6 

 JUDGE CARISSIMI:  All right.  Now I think the record's not 7 

going to really be clear about -- 8 

 MS. VORRO:  Yeah. 9 

 JUDGE CARISSIMI:  -- who is he. 10 

 MS. VORRO:  Thank you. 11 

 JUDGE CARISSIMI:  So, Ms. Vorro --  12 

 THE WITNESS:  Oh, okay. 13 

 JUDGE CARISSIMI:  -- maybe you --  14 

 MS. VORRO:  That's my fault. 15 

 JUDGE CARISSIMI:  -- could ask the question another way, 16 

right? 17 

BY MS. VORRO:   18 

Q Mr. Cooper at some point called Mr. Castro a pussy? 19 

A Including myself.  He called me because he thought I was 20 

good friends with Oscar and that I was also in with him because 21 

I was laughing about the whole thing at first. 22 

Q And Mr. Cooper also called Mr. Castro an asshole?  You 23 

need to testify to your current recollection sitting here, not 24 

to what's on the paper, please. 25 
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 JUDGE CARISSIMI:  Yeah.  Why don't we -- if that's -- and 1 

that's a valid point.  Let's take away the statement for now 2 

from the witness.  Mr. Schwartz. 3 

 MR. SCHWARTZ:  Will do, Your Honor.  4 

 JUDGE CARISSIMI:  Thank you.  Now we can be certain that 5 

whatever testimony the witness gives is from his recollection. 6 

 THE WITNESS:  He might have said -- called him an asshole 7 

because he was -- basically was being one. 8 

 (Laughter) 9 

 MS. VORRO:  Well, okay.  Fair enough. 10 

 MR. SCHWARTZ:  Be careful what you ask for. 11 

BY MS. VORRO:   12 

Q They were calling each other names back and forth? 13 

A Yes. 14 

Q And this happened all the time at work, didn't it? 15 

A I never -- I felt like Oscar was a pretty nice guy.  He 16 

was always laid back.  Like I said, he was one of my supply 17 

drivers. 18 

Q Okay.  But you were laughing on the bus? 19 

A Yeah, like --  20 

Q You were laughing about it? 21 

A I thought they were, you know, playing with each other, 22 

joking around. 23 

Q So if you were on the street -- withdrawn. 24 

 It was funny because you didn't think they were serious; 25 
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is that right? 1 

A Right. 2 

Q And because this -- these sorts of words come out of guys' 3 

mouths all the time? 4 

A Usually. 5 

Q And then after they were going back and forth calling each 6 

other names Brian got up out of his seat, right? 7 

A Right. 8 

Q Now where was John Edwards sitting on the bus? 9 

A Maybe I think a seat behind Oscar possibly or right next 10 

to Oscar. 11 

Q Were there any supervisors on the bus? 12 

A No. 13 

Q How many seats would you say were between Oscar Castro and 14 

Brian Cooper, counting rows? 15 

A Six rows. 16 

Q What do the words, physically instigate, mean to you? 17 

A They mean to get up and possibly try to start something. 18 

Q And did you use those words in your statement at all that 19 

you wrote for Mr. Hallinan? 20 

A No. 21 

Q Now you said that Mr. Castro choked Mr. Cooper? 22 

A Yes. 23 

Q Did Mr. Cooper make noises while Mr. Castro's hands were 24 

on him? 25 
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A No. 1 

Q No choking noises? 2 

A I didn't hear anything. 3 

Q Did Mr. Cooper have any marks on him after this was over? 4 

A I mean, the bus was dark so I didn't really notice any 5 

marks on --  6 

Q How close were you to Mr. Cooper when you were pulling, as 7 

you said, Mr. Castro off of him? 8 

A Like -- how close was I next to Cooper? 9 

Q Yeah. 10 

A Like I was pulling Oscar off of Brian, so I was pretty 11 

close to him. 12 

Q And Mr. Castro's a pretty big guy, right? 13 

A I mean, he's not tall, but he's muscular. 14 

Q And heavy.  A lot heavier than you are? 15 

A Yeah. 16 

Q How close to W.B. Mason were you at the time that this 17 

incident happened? 18 

A About 20 minutes away. 19 

Q Do you know what town you were in or what road you were 20 

on? 21 

A No idea. 22 

Q Now you didn’t say anything to anyone at the company after 23 

this happened; is that correct? 24 

A No. 25 



743 

BURKE COURT REPORTING, LLC 

1044 Route 23 North, Suite 316 

Wayne, New Jersey  07470 

(973) 692-0660 

Q You didn't think it was serious enough to report it? 1 

A I felt like it was serious enough, but I didn't want to 2 

get, you know, anybody fired over if I had something about it. 3 

Q Were you aware that you could have been disciplined for 4 

not reporting it? 5 

A I wasn't aware of that.  No. 6 

Q Now you didn't approach the company at all to report it at 7 

any time; is that right? 8 

A No. 9 

Q Somebody in the company approached you? 10 

A I'm assuming Brian reported it --  11 

 JUDGE CARISSIMI:  I don't want you to assume, sir.  Just 12 

tell us -- just listen to the question and answer the question, 13 

okay? 14 

Q Someone from the company approached you and asked you 15 

about it? 16 

A No. 17 

Q How did you come to meet with Mr. Hallinan approximately 18 

17 days after the incident occurred? 19 

A I was called upon to his office. 20 

Q Who called you to his office? 21 

A One of my supervisors told me to meet him in the office. 22 

Q Which one? 23 

A Drew Kitchen (ph), I believe. 24 

Q Kitcher (ph)? 25 
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A Drew Kitchen. 1 

Q And he -- did Mr. Kitcher tell you to go and meet with Mr. 2 

Hallinan? 3 

A Yes. 4 

Q And was Mr. Kitcher the first person that you talked to in 5 

management about this incident? 6 

 MR. SCHWARTZ:  Well, I'm going to object to that 7 

characterization of the testimony.  I believe it 8 

mischaracterizes.  Mr. Kitcher asked him to meet with Mr. 9 

Hallinan.  I don't think he testified that he had a discussion 10 

with Mr. Kitcher on the incident. 11 

 MS. VORRO:  Fair enough. 12 

 JUDGE CARISSIMI:  All right. 13 

 MS. VORRO:  I'll withdraw that question. 14 

 JUDGE CARISSIMI:  Thank you.  The question's withdrawn. 15 

BY MS. VORRO:    16 

Q What did Mr. Kitcher say to you when he asked you to meet 17 

with Mr. Hallinan? 18 

A He just said, Tim Hallinan would like to see you -- 19 

Q Did he say what it was --  20 

A -- in his office. 21 

Q -- about? 22 

A No. 23 

Q Before you met -- do you know the date that you met with 24 

Mr. Hallinan? 25 
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A Uh-huh. 1 

 JUDGE CARISSIMI:  You have to answer yes or no, sir. 2 

 THE WITNESS:  Yes.  October 1st. 3 

Q The same date that you wrote that statement? 4 

A Yes. 5 

Q Was that the -- was -- and did you have a discussion with 6 

Mr. Hallinan as well as write this statement? 7 

A Yes. 8 

Q And you said, I believe, was there someone else in the 9 

office with you? 10 

A Yes. 11 

Q And do you know who that was? 12 

A I'm not even sure his -- what his name is.  I think it's a 13 

receiving manager. 14 

Q Okay.  Your conversation with Mr. Hallinan about this 15 

incident, was that the first discussion you ever had with 16 

anyone in management about the incident? 17 

A Yes. 18 

Q Now I'm going to show you again the statement that you had 19 

in front of you.  And I would like you to take a look at it.  20 

You can take your time.  We can -- I can ask the judge to go 21 

off the record if you need a couple of minutes to look at it.  22 

I want to know where in this statement it says that Oscar told 23 

you he was going to get up and do something. 24 

 JUDGE CARISSIMI:  Counsel, it either says it --  25 



746 

BURKE COURT REPORTING, LLC 

1044 Route 23 North, Suite 316 

Wayne, New Jersey  07470 

(973) 692-0660 

 MR. SCHWARTZ:  Objection. 1 

 MS. VORRO:  Okay. 2 

 JUDGE CARISSIMI:  It either says it or it doesn't. 3 

 MS. VORRO:  Fine. 4 

 JUDGE CARISSIMI:  We don't need the witness --  5 

 MS. VORRO:  That's fine. 6 

 JUDGE CARISSIMI:  -- to tell us. 7 

 MS. VORRO:  Okay. 8 

 JUDGE CARISSIMI:  Ms. Vorro has retrieved Respondent's 9 

Exhibit 9 from the witness. 10 

 MS. VORRO:  May I have just a moment off the record, Your 11 

Honor? 12 

 JUDGE CARISSIMI:  You may.  Let's go off the record.  Tell 13 

me when you're ready. 14 

 (Pause)  15 

 JUDGE CARISSIMI:  Ms. Vorro, you may continue. 16 

 MS. VORRO:  Thank you, Your Honor.  17 

 A couple more questions. 18 

BY MS. VORRO:   19 

Q Were you ever disciplined or counseled or spoken to in any 20 

way for not reporting this incident? 21 

A No. 22 

Q And did you only remember today that Mr. -- that Sid said 23 

something about, what are you doing, you're going to get fired? 24 

A I didn't write it down because I didn't think it was that 25 
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important to write it down. 1 

Q But you clearly remember Sid saying that now? 2 

A Yes. 3 

 MS. VORRO:  I have no more questions, Your Honor.  4 

 JUDGE CARISSIMI:  Is there any redirect? 5 

 MR. SCHWARTZ:  Just real brief, Your Honor.  And I 6 

apologize because I only have one copy of the document. 7 

 JUDGE CARISSIMI:  Yes. 8 

 MR. SCHWARTZ:  It's Respondent's Exhibit 10 --  9 

 JUDGE CARISSIMI:  Okay. 10 

 MR. SCHWARTZ:  -- and I can show it to Ms. Vorro --  11 

 JUDGE CARISSIMI:  All right. 12 

 MR. SCHWARTZ:  -- Ms. Rayman-Read before I present it to 13 

the witness. 14 

 (Pause)  15 

 MS. VORRO:  You can use it and then I would probably want 16 

to use it afterwards. 17 

 MR. SCHWARTZ:  Let me show it to Your Honor.  18 

 JUDGE CARISSIMI:  Yes.  19 

 MR. SCHWARTZ:  Obviously we'll get copies. 20 

 JUDGE CARISSIMI:  All right.  Very good. 21 

REDIRECT EXAMINATION 22 

BY MR. SCHWARTZ:   23 

Q Sir, I'm showing you what's been marked as Respondent's 24 

Exhibit 10.  Take as much time as you need and, again, if we 25 
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need to we can go off the record so you'll have ample 1 

opportunity to review the document.  2 

 JUDGE CARISSIMI:  Let's go off the record and you can tell 3 

us when you're ready. 4 

 (Pause)  5 

 JUDGE CARISSIMI:  Mr. Schwartz, you may proceed. 6 

BY MR. SCHWARTZ:   7 

Q Sir, have you had a chance to review what's been marked as 8 

Respondent's Exhibit 10? 9 

A Yes. 10 

Q And is that -- were you asked to sign -- were you asked to 11 

review that document when you met with Mr. Wissa? 12 

A Yes. 13 

Q And did you review and agree to sign that document? 14 

A Yes. 15 

Q Did you sign that document of your own free will? 16 

A Yes. 17 

 MR. SCHWARTZ:  I have no further questions and I would 18 

like to offer Respondent's Exhibit 10. 19 

 JUDGE CARISSIMI:  Is there any objection to Respondent's 20 

Exhibit 10? 21 

 MS. VORRO:  No, Your Honor.  22 

 JUDGE CARISSIMI:  Respondent's Exhibit 10 is admitted. 23 

 (Respondent's Exhibit Number 10 received) 24 

 JUDGE CARISSIMI:  Within that very limited range do you 25 
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have any questions, Ms. Vorro? 1 

 MS. VORRO:  I probably do, Your Honor.  I would like a 2 

couple of minutes to -- a minute to --  3 

 JUDGE CARISSIMI:  Yes. 4 

 MS. VORRO:  -- look at this document. 5 

 JUDGE CARISSIMI:  Yes.  Let's go off the record. 6 

 (Recessed at 3:07 p.m.; resumed at 3:12 p.m.) 7 

 JUDGE CARISSIMI:  Is there -- didn't wait for the signal. 8 

 THE COURT REPORTER:  Okay.  Go ahead.  It's started now.  9 

Thank you. 10 

 JUDGE CARISSIMI:  Ms. Vorro, do you have any questions 11 

further on recross? 12 

 MS. VORRO:  I do not. 13 

 JUDGE CARISSIMI:  Very good.  Mr. Castanheira, you are 14 

excused as a witness.  You are finished.  You may leave. 15 

 THE WITNESS:  Okay.  Thank you. 16 

 JUDGE CARISSIMI:  All right.  Thank you, sir. 17 

 MR. SCHWARTZ:  Thank you, sir. 18 

 JUDGE CARISSIMI:  And let's go off the record. 19 

 And is there any other witnesses? 20 

 MR. SCHWARTZ:  Another witness, Your Honor.  21 

 JUDGE CARISSIMI:  You have another witness? 22 

 MR. SCHWARTZ:  Yes. 23 

 (Pause) 24 

 JUDGE CARISSIMI:  On the record? 25 
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 THE COURT REPORTER:  Go ahead. 1 

 JUDGE CARISSIMI:  Mr. Schwartz, you may call your next 2 

witness. 3 

 MR. SCHWARTZ:  Thank you, Your Honor.  The respondent 4 

calls Brian Cooper. 5 

 JUDGE CARISSIMI:  Mr. Cooper, if you would please stand 6 

for a moment and raise your right hand. 7 

BRIAN COOPER, WITNESS, SWORN 8 

 JUDGE CARISSIMI:  Please have a seat.  9 

DIRECT EXAMINATION 10 

BY MR. SCHWARTZ:   11 

Q Please tell us your name. 12 

A Brian Cooper. 13 

Q And could you spell your first and last name for the 14 

record? 15 

A B-R-I-A-N C-O-O-P-E-R. 16 

Q And, Mr. Cooper, are you currently employed? 17 

A Yes. 18 

Q And where do you work? 19 

A W.B. Mason. 20 

 THE COURT REPORTER:  All right.  You don't have to lean 21 

forward. 22 

 THE WITNESS:  Oh, sorry. 23 

 THE COURT REPORTER:  Just pull in a little bit and keep 24 

your voice up so everybody can hear you.  But -- 25 
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 THE WITNESS:  Okay. 1 

 THE COURT REPORTER:  -- you don't have to lean in. 2 

BY MR. SCHWARTZ:   3 

Q Have you ever testified before, sir? 4 

A No. 5 

Q Did you receive a subpoena for your testimony today? 6 

A I did. 7 

Q And prior to your testimony today did you meet with Mr. 8 

Wissa who is sitting on my left to discuss your testimony? 9 

A Yes. 10 

Q And did Mr. Wissa inform you whether or not you had to or 11 

was it voluntary? 12 

A It was voluntary.  I didn't have to. 13 

Q Okay.  Now did Mr. Wissa tell you whether or not there 14 

would be any repercussions or any consequences if you chose 15 

either to not meet with him or anything with respect to this 16 

issue? 17 

A No. 18 

Q Okay.  Now what is your current job with W.B. Mason? 19 

A I am an order picker. 20 

Q And how long have you been an order picker? 21 

A About four to five years. 22 

Q And where do you work, which location? 23 

A The bulk department. 24 

Q And is that at the Boston branch? 25 
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A Yes. 1 

Q And that's in the warehouse? 2 

A Yes. 3 

Q Are you -- you don't load trucks? 4 

A I do for the supply drivers. 5 

Q Okay.  Did you know as of September of 2015 a supply 6 

driver by the name of Oscar Castro? 7 

A I did not know before. 8 

Q Okay.  Now in September of 2015 did you attend a company 9 

sponsored event at a Boston college football game on a Friday 10 

evening? 11 

A Yes. 12 

Q And how did you get to the game? 13 

A By the bus that the company had for us. 14 

Q And how did you get back from the game? 15 

A The bus that we arrived in. 16 

Q Did you consume alcohol during the evening at the football 17 

game? 18 

A I did. 19 

Q And do you recall approximately how many -- how much you 20 

had to drink? 21 

A I don't recall exactly how much, but I wasn't -- I could 22 

function. 23 

Q Could you -- did your consumption of alcohol that evening 24 

in any way impair or fuzz or blur your ability to recollect the 25 
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events that evening? 1 

A No. 2 

Q You took the bus home from the BC football game? 3 

A Yes, back to the warehouse. 4 

Q The warehouse in South Boston? 5 

A Yes. 6 

Q And was there an incident between you and Oscar Castro or 7 

someone you now know to be Oscar Castro that evening? 8 

A Yes. 9 

Q Could you in the -- to the best of your recollection 10 

simply describe for the judge in your own words what occurred. 11 

A I was having a conversation with two people in front of me 12 

and I was called several names and -- by the back of the bus by 13 

Oscar.  I wasn't really sure what was happening at the time.  I 14 

kind of took it as a joke that it was guys messing around.  And 15 

then he said he was serious, so I did call him an asshole.  I 16 

was kind of instigated to go tell him that to his face, which I 17 

did.  I went up to him, called him an asshole, went back to my 18 

seat.  And that's when I was approached by him and I was 19 

grabbed by the neck. 20 

Q Him being? 21 

A Oscar. 22 

Q You say grabbed by the neck.  Were you seated or were you 23 

standing when he --  24 

A I was seated at the time. 25 
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Q Was there anyone seated next to you? 1 

A Yes. 2 

Q Who was seated next to you? 3 

A Nick McCormack. 4 

Q Okay.  Was there anyone seated in front of you? 5 

A Yes. 6 

Q Who was seated in front of you? 7 

A Sid.  I'm not sure of the last name. 8 

Q Do you know what job Sid has with the company? 9 

A He's also a supply driver. 10 

Q Where was it or at -- describe for the judge, if you were 11 

sitting how it -- were you facing Mr. Castro grabbed you or 12 

were you facing to the side or to the rear? 13 

A I was facing forward and when he approached me on my side 14 

that's when I turned my body and that's when I was -- I was 15 

facing him when he grabbed my throat. 16 

Q Did he grab your throat with one hand or both hands? 17 

A One. 18 

Q And what happened next? 19 

A Until the guys from the back came up to the front of the  20 

-- well, where we were and they pulled him off me eventually. 21 

Q How long did that take before the guys from the back of 22 

the bus came up and pulled him off of you? 23 

A It wasn't very long.  It was 30 seconds to about a minute, 24 

maybe even less. 25 
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Q Did you have any marks on your neck or any -- sustain any 1 

injuries as a result of this issue? 2 

A Just like a sore throat.  There wasn't really any 3 

scratches or anything.  4 

Q Did you have in any way, shape or form that evening on the 5 

bus ride home, Mr. Cooper, did you touch or otherwise assault 6 

Mr. Castro? 7 

A I did not. 8 

Q Who was the instigator in this issue? 9 

A Oscar.  Mr. Castro. 10 

Q Do you know if Mr. Castro -- well, strike that. 11 

 On your way off of the bus did you have any further 12 

interaction with Mr. Castro? 13 

A He -- when he was walking to the front of the bus he gave 14 

me a nudge and grazed my arm while I remained seated. 15 

Q Did you report this issue to anyone in the company after 16 

it occurred? 17 

A I did not. 18 

Q Why didn't you report it to anyone in the company? 19 

A I didn't feel it was the -- worthy enough to tell anybody. 20 

Q You say worthy enough.  What do you mean by that? 21 

A I just didn't want to do it. 22 

Q Why didn't you want to do it? 23 

A I -- it didn't really bother me enough to make it a 24 

process. 25 
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Q Did you -- were you at some point in time asked by the 1 

company about this incident? 2 

A Yes. 3 

Q And who asked you about it? 4 

A The HR, Tim. 5 

Q You know Tim Hallinan? 6 

A Yes. 7 

Q And is he the individual who asked you about the incident? 8 

A Yes. 9 

Q And when was it to the best of your recollection -- well, 10 

how did you learn that you were going to speak to Mr. Hallinan 11 

about it? 12 

A I was told by my supervisor to go speak with him in his 13 

office, and that's when he --  14 

Q Who --  15 

A -- asked me about it. 16 

Q Who is your supervisor? 17 

A Anthony Capello. 18 

Q And did Mr. Capello say anything about why it was that Mr. 19 

Hallinan wanted or needed to see you? 20 

A No. 21 

Q So he simply said, go see Tim Hallinan? 22 

A He wanted to speak with me.  Yes. 23 

Q And did you then go meet with Mr. Hallinan? 24 

A I did. 25 
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Q And where did you meet with Mr. Hallinan? 1 

A In his office. 2 

Q And was there anyone else present for this meeting? 3 

A No. 4 

Q Okay. Did Mr. Hallinan -- what took place during this 5 

conversation with Mr. Hallinan? 6 

A He just wanted me to run through my story on what exactly 7 

happened to the best of my knowledge. 8 

Q Did Mr. Hallinan ever indicate to you how it was that the 9 

company became aware --  10 

A No. 11 

Q -- of this issue?  All right.  At some point in time 12 

during your meeting with Mr. Hallinan did he ask you to prepare 13 

a written statement? 14 

A Yes. 15 

Q Mr. Cooper, I've given to you a copy of what's been marked 16 

as Respondent's Exhibit 11.  Please take as much time as you 17 

need to review the document and once you are finished reviewing 18 

it I'll have a few questions for you about it. 19 

 JUDGE CARISSIMI:  Let's go off the record.  Mr. Cooper, 20 

when you're done --  21 

 (Pause) 22 

 JUDGE CARISSIMI:  Mr. Schwartz, you may proceed. 23 

BY MR. SCHWARTZ:   24 

Q Mr. Cooper, the document that you've had the chance to 25 
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review, do you recognize what this is? 1 

A Yes. 2 

Q And what is this document? 3 

A The statement that I wrote down in Tim's office. 4 

Q And there's a signature and a date at the top of the 5 

document.  Is that your signature? 6 

A Yes, it is. 7 

Q And is everything else in the document in your 8 

handwriting? 9 

A Yes. 10 

Q And is everything in this document truthful and accurate 11 

to the best of your recollection? 12 

A It is. 13 

Q Could you look at the middle of the document, sir, in -- 14 

basically in the middle after the word, unfortunately, asshole, 15 

he then instigated.  It begins with that.   16 

A Yes. 17 

Q What do you mean by the statement you made in the 18 

document, he then instigated me, et cetera?  What do you mean 19 

by that? 20 

A He told me to come say it to his face and told me that I 21 

would not do it.   22 

Q And did you, in fact, do it? 23 

A Yes, I did. 24 

Q And at that time did you have any physical contact with 25 
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Mr. Castro? 1 

A I did not. 2 

Q And what happened after you got up and called Mr. Castro 3 

an asshole to his face? 4 

A I walked back to my seat where I was before. 5 

Q And what happened after that? 6 

A I was approached by him and when I was grabbed by the 7 

throat. 8 

 MR. SCHWARTZ:  Your Honor, I would offer Respondent's 9 

Exhibit 11. 10 

 JUDGE CARISSIMI:  Is there any objection to Respondent's 11 

11? 12 

 MS. VORRO:  No, Your Honor.  13 

 JUDGE CARISSIMI:  Respondent's Exhibit 11 is admitted. 14 

 (Respondent's Exhibit Number 11 received) 15 

 MR. SCHWARTZ:  I have no further questions, Judge. 16 

 JUDGE CARISSIMI:  Cross-examination by General Counsel. 17 

 MS. VORRO:  There might be a little.  I do like a few 18 

minutes. 19 

 JUDGE CARISSIMI:  Certainly.  How much time would you 20 

like? 21 

 MS. VORRO:  Ten minutes. 22 

 JUDGE CARISSIMI:  Yeah. 23 

 MS. VORRO:  I don't know if we need it, but -- 24 

 JUDGE CARISSIMI:  All right. 25 
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 MS. VORRO:  -- we'll start with ten. 1 

 JUDGE CARISSIMI:  We'll be in recess for ten minutes. 2 

 MR. SCHWARTZ:  Your Honor --  3 

 JUDGE CARISSIMI:  Yes. 4 

 MR. SCHWARTZ:  -- can we talk a little bit about timing 5 

now? 6 

 JUDGE CARISSIMI:  Yes. 7 

 MR. SCHWARTZ:  Just because I'm out of witnesses. 8 

 JUDGE CARISSIMI:  Oh, this is your last witness? 9 

 THE COURT REPORTER:  Would you like me to stop the record? 10 

 JUDGE CARISSIMI:  Off the record.  Yeah. 11 

 (Recessed at 3:26 p.m.; resumed at 3:42 p.m.) 12 

 JUDGE CARISSIMI:  Let's go on the record.  13 

 Off the record, Mr. Schwartz, you indicated you had some 14 

additional questions you forgot to ask the witness originally; 15 

is that correct? 16 

 MR. SCHWARTZ:  That is correct, Your Honor.  I would like 17 

permission to ask just a few more questions of the witness? 18 

 JUDGE CARISSIMI:  You may do so. 19 

 MR. SCHWARTZ:  Thank you very much. 20 

BY MR. SCHWARTZ:   21 

Q Mr. Cooper, after the incident with Oscar Castro on 22 

October 1st, 2015 did he ever apologize to you? 23 

A No. 24 

Q Did he ever contact you in any way regarding this 25 
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incident? 1 

A I'm not sure if -- I was contacted.  I just wasn't too 2 

positive it was him. 3 

Q Well, when you say that what do you mean? 4 

A I had a feeling it might have been him, but I wasn't 5 

positive it was him. 6 

Q What were the circumstances under which you were 7 

contacted? 8 

A He was trying to get the same story on what happened. 9 

Q And what were -- describe for the judge how you became 10 

aware of that communication? 11 

A I received two text messages from an unknown number that 12 

would have made sense similar to what has been going on with 13 

our situation and about getting the same story straight so 14 

we're both okay.  And I did not respond. 15 

Q Did you maintain those text messages on your phone? 16 

A Yes. 17 

Q And do you have your phone with you here today? 18 

A I do. 19 

Q And is it with you now or do you need to go get it? 20 

A I have it with me right now. 21 

Q Okay.  Could you please retrieve the messages that you 22 

just referred to? 23 

A Yes. 24 

 (Pause)  25 
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 JUDGE CARISSIMI:  Let's go off the record. 1 

 (Pause) 2 

 JUDGE CARISSIMI:  Let's go on the record.  Mr. Schwartz, 3 

you may continue. 4 

BY MR. SCHWARTZ:   5 

Q Were you able to find the messages that you just testified 6 

to? 7 

A Yes. 8 

 MR. SCHWARTZ:  Your Honor, can we go off the record for a 9 

second? 10 

 JUDGE CARISSIMI:  Let's go off the record. 11 

 (Recessed at 3:44 p.m.; resumed at 3:49 p.m.) 12 

 JUDGE CARISSIMI:  Let's go on the record.   I think we 13 

should describe where things are at, where things stand on the 14 

technological end of this issue.  So perhaps either Mr. 15 

Schwartz or Mr. Wissa can explain to us where we stand now with 16 

the text message and what was done while we were off the 17 

record. 18 

 MR. SCHWARTZ:  While we were off the record, Your Honor, 19 

the witness, Mr. Cooper, forwarded the text messages in 20 

question, including the identifying phone number from which the 21 

text messages came, to Mr. DeAndrade who forwarded it to Mr. 22 

Wissa who forwarded it to Ms. Vorro, counsel for the General 23 

Counsel, who I believe has had -- has both of the texts and the 24 

phone number with her now. 25 
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 MS. VORRO:  I do.  It just sounded like a -- the house 1 

that jack built. 2 

 (Laughter) 3 

 JUDGE CARISSIMI:  It does.  But I mean --  4 

 MR. SCHWARTZ:  It was accurate. 5 

 JUDGE CARISSIMI:  It was accurate.  Yes.  So General 6 

Counsel now has it and has a chance to look at it, correct? 7 

 MS. VORRO:  We do, Your Honor.  8 

 JUDGE CARISSIMI:  All right.  So, Mr. Schwartz, you may 9 

now proceed. 10 

BY MR. SCHWARTZ:   11 

Q Mr. Cooper, could you identify the phone number from which 12 

you received these text messages? 13 

A What do you mean? 14 

Q What phone number did these messages come from when you 15 

received them? 16 

A In like the whole number? 17 

Q Correct, including --  18 

A 85 --  19 

Q -- the area code? 20 

A 1-857-399-5517. 21 

Q And what date did you -- date and time did you receive 22 

these messages? 23 

A Friday, October 2nd at 5:52 p.m. 24 

Q And what did the messages say, if you could read them 25 
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verbatim into the record. 1 

A "Hey man what exactly did you tell them?  That way we can 2 

have the same story."  End of that message.  And another 3 

message said, "If not then we could both be in more trouble for 4 

now (sic) reason. I just want this to be over with." 5 

Q Did you respond to those messages in any way? 6 

A I did not. 7 

 MR. SCHWARTZ:  Your Honor, we will have subsequent 8 

testimony regarding who that number is associated with.  And 9 

with that I have no further questions and I thank you for your 10 

indulgence. 11 

 JUDGE CARISSIMI:  Very good. 12 

 MS. VORRO:  With the understanding that this will be tied 13 

up --  14 

 JUDGE CARISSIMI:  Yes. 15 

 MS. VORRO:  -- as to relevance, we have no objection to 16 

this coming into evidence. 17 

 JUDGE CARISSIMI:  All right.  Very good.  And are you 18 

ready to cross-examine now or do you need some additional time? 19 

 MS. VORRO:  I am, Your Honor.  20 

 JUDGE CARISSIMI:  Very good.  You may proceed. 21 

 MS. VORRO:  Thank you. 22 

CROSS-EXAMINATION 23 

Q Mr. Cooper, my name is Elizabeth Vorro. I represent the 24 

General Counsel of the National labor Relations Board.  Good 25 
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afternoon 1 

A Good afternoon. 2 

Q You didn't receive any discipline for your part in this 3 

incident, did you? 4 

A I did not. 5 

Q Or counseling? 6 

A I did not. 7 

Q Or any kind of admonition that it was an inappropriate 8 

exchange? 9 

A Yes.  I did not receive. 10 

Q Okay.   11 

 MS. VORRO:  No more questions, Your Honor.  12 

 JUDGE CARISSIMI:  Very good.  Thank you. 13 

 Mr. Cooper, you're excused as a witness, sir.  You may 14 

step down. 15 

 THE WITNESS:  Thank you. 16 

 JUDGE CARISSIMI:  All right.  And you're free to leave. 17 

 Let's go off the record.  So that completes our testimony 18 

for today? 19 

 MR. SCHWARTZ:  That is correct. 20 

 (Pause)  21 

 THE COURT REPORTER:  Okay. 22 

 JUDGE CARISSIMI:  We've discussed off the record some 23 

scheduling issues in the case.  Respondent's Counsel indicated 24 

earlier today there are no more witnesses to present today, but 25 
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he will be ready to present witnesses tomorrow morning at 9.  1 

And we are in adjournment until that time. 2 

 MR. SCHWARTZ:  Thank you, Your Honor. 3 

 MS. VORRO:  Thank you.  4 

 MS. RAYMAN-READ:  Thank you, Your Honor.  5 

 JUDGE CARISSIMI:  Have a good evening. 6 

 MS. RAYMAN-READ:  You, too. 7 

 MR. SCHWARTZ:  You do the same. 8 

 (Proceedings concluded at 3:55 p.m.) 9 

10 
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P R O C E E D I N G S 1 

(Time Noted: 9:02 a.m.) 2 

 JUDGE CARISSIMI:   On the record.   3 

 Mr. Schwartz, you may call your next witness. 4 

 MR. SCHWARTZ:   Thank you, Your Honor.  The company calls 5 

Benjamin Pitre. 6 

 JUDGE CARISSIMI:   Mr. Pitre, if you’d please approach 7 

the witness stand, sir, right up here and before you sit down 8 

I’m going to administer the oath to you.  So if you’d please 9 

raise your right hand? 10 

Whereupon, 11 

BENJAMIN PITRE, 12 

having been called as a witness by and on behalf of the 13 

Employer and having been first duly sworn, was examined and 14 

testified on his oath, as follows: 15 

 JUDGE CARISSIMI:   Please have a seat. 16 

 MR. SCHWARTZ:   Your Honor, Mr. Pitre will be testifying 17 

regarding Paragraph 8 and Paragraph 20A and B of GC Exhibit 18 

71, which is the further amended consolidated complaint. 19 

 JUDGE CARISSIMI:   Thank you.  You may proceed. 20 

 MR. SCHWARTZ:   Thank you. 21 

DIRECT EXAMINATION 22 

 BY MR. SCHWARTZ:  23 

Q. Could you please tell us your name, sir, and spell it for 24 

the record? 25 
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A. Benjamin Pitre, B-e-n-j-a-m-i-n, last name P-i-t-r-e. 1 

Q. And otherwise known as Benny? 2 

A. Correct. 3 

Q. Mr. Pitre, where are you employed? 4 

A. W.B. Mason Co., South Boston. 5 

Q. And how long have you worked for W.B. Mason? 6 

A. In September it will be going 14 years. 7 

Q. What is your current title for W.B. Mason? 8 

A. I’m a Goldstar supervisor. 9 

Q. How long have you been a Goldstar supervisor? 10 

A. For about five years, five plus. 11 

Q. And prior --  12 

 JUDGE CARISSIMI:   Let’s go off the record. 13 

(Off the record.) 14 

 JUDGE CARISSIMI:   Back on the record. 15 

 BY MR. SCHWARTZ:    16 

Q. Prior to becoming a Goldstar supervisor what job did you 17 

have with the company? 18 

A. I was a driver, regular driver. 19 

Q. Supply driver? 20 

A. Supply driver, correct. 21 

Q. And at what branch are you a Goldstar supervisor? 22 

A. The South Boston location. 23 

Q. Is that the branch that you’ve always worked at? 24 

A. I did travel for five years to the Pensauken Branch prior 25 
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to 2008. 1 

Q. What did you do at the Pensauken Branch? 2 

A. I was one -- the first driver out there, which then 3 

helped load up the distribution warehouse and then moved into 4 

third shift, the managing third shift. 5 

Q. As a Goldstar supervisor do you have any authority to 6 

hire employees? 7 

A. No, I do not. 8 

Q. Do you have any authority to fire employees? 9 

A. No, I do not. 10 

Q. Do you have any authority to grant pay raises to 11 

employees? 12 

A. No, I do not. 13 

Q. How many routes do you currently supervise as a Goldstar 14 

supervisor? 15 

A. Currently I have nine routes. 16 

Q. And in addition to supervising those routes, do you also 17 

perform driver duties? 18 

A. Every day, yes.  I’m constantly on the road. 19 

Q. Why is that if you’re a supervisor? 20 

A. I am a -- I cover routes when guys are absent or if 21 

everybody’s in then I will help out.  I’ll be an additional 22 

help to any of the routes that need it. 23 

Q. And has that been the manner in which  you’ve performed 24 

your duties for all five years as a Goldstar supervisor? 25 
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A. That is correct, yes. 1 

Q. So whenever someone needs help, you would help? 2 

A. Exactly. 3 

Q. In August of 2015, Mr. Pitre, did you witness a verbal 4 

altercation between an employee named Sean Brennan and an 5 

employee named Justin Diflaminies? 6 

A. Yes, I did. 7 

Q. And where did this incident take place? 8 

A. It was on the loading dock roughly around noon, noon, 9 

1:00 o’clock, just before I assigned days.  We load up the 10 

same days. 11 

Q. And what did you witness occur between Mr. Brennan and 12 

Mr. Diflaminies to the best of your recollection if you could 13 

just explain for the Judge what it is that you heard or 14 

witnessed, I’m sorry? 15 

A. It was a -- it was a heated argument apparently over 16 

about money.  He said --  17 

Q. Who is he? 18 

A. Oh, I’m sorry.  Sean was stating that Justin gave him 19 

money to give to another employee.  Justin swears that he did, 20 

Sean said he didn’t and that’s when the altercation was going, 21 

calling each other liars and it was getting pretty -- pretty -22 

- I would say it was getting pretty heated.   23 

 So as they were getting close, I stepped in between and 24 

said, hey, listen, this is nothing to lose your job over 25 
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because he said --  you know, don’t -- any kind of issues like 1 

that will have to be reported if it ends up being a physical 2 

altercation.  So they just both turned and walked away and 3 

that was it. 4 

Q. Did you ever see -- during this incident did Justin 5 

Diflaminies throw a case of soda at Sean Brennan? 6 

A. No, not at all. 7 

Q. Did Justin Diflaminies choke or otherwise grab or make 8 

any physical contact with Sean Brennan? 9 

A. No, he didn’t.  No, he didn’t. 10 

Q. And how far apart were they when you stepped in between 11 

them? 12 

A. They must have got a good foot apart.  Once I saw the two 13 

parties getting close that’s when I said any physical 14 

altercations will have to be reported or brought up to our 15 

management, so I just wanted to make sure that it ended there, 16 

that I was not going to lose a driver over it, so they both 17 

just turned after. 18 

Q. In your years of experience at W.B. Mason either as a 19 

Goldstar supervisor or as a supply driver did you -- have you 20 

ever witnessed any physical altercation between any employees 21 

of the company? 22 

A. No, I have not. 23 

Q. During the -- are you familiar with the company’s use of 24 

seasonal driver helpers? 25 
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A. Yes, I am. 1 

Q. And did you ever tell any seasonal driver helper in 2015 2 

that they were doing a great job and you would help them get a 3 

full-time job with the company? 4 

A. No, I cannot promise any kind of hiring or any kind of -- 5 

so for that all I can do is relay their work ethics towards my 6 

managers. 7 

Q. You’re familiar with the company’s same day delivery 8 

concept? 9 

A. Oh, yes, yes. 10 

Q. And what is that, Mr. Pitre? 11 

A. Same day is any customer who orders prior to 11:00 12 

o’clock and we have the product in stock and able to get it 13 

out to him, we deliver it before the business closes. 14 

Q. You’ve talked about a former driver named Sean Brennan.  15 

Did you supervise Mr. Brennan while he was an employee at W.B. 16 

Mason? 17 

A. Yes, I did. 18 

Q. Did you supervise him for all of his employment or just 19 

some of his employment? 20 

A. He was on one of my routes all of his employment. 21 

Q. And what route was that? 22 

A. Route 307, which is a South Boston route. 23 

Q. And where is that route geographically in relation to the 24 

Boston warehouse? 25 
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A. I want to say about two and a half, three mile radius all 1 

around. 2 

Q. And you’re familiar with that route? 3 

A. Yes, I am. 4 

Q. On days when Mr. Brennan was not present or absent from 5 

work, would you perform the duties of Route 307? 6 

 MS. VORRO:   Objection.  The phrase is would you perform. 7 

 JUDGE CARISSIMI:   I’m going to sustain that objection. 8 

 BY MR. SCHWARTZ:    9 

Q. Did you ever perform the duties that Mr. Brennan 10 

performed on Route 307? 11 

A. Yes, I have. 12 

Q. And under what --  13 

 JUDGE CARISSIMI:   Let me explain the rules a little bit. 14 

 MR. SCHWARTZ:   Sure. 15 

 JUDGE CARISSIMI:   If there’s an objection, if I say 16 

overruled that means the objection is not good in my view, you 17 

can answer it. 18 

 THE WITNESS:   Okay. 19 

 JUDGE CARISSIMI:   If I say sustained, that means I 20 

didn’t like the question and don’t answer it. 21 

 THE WITNESS:   Got it. 22 

 JUDGE CARISSIMI:   And if you have any questions about 23 

any of the rules, just ask me.  All right?  24 

 THE WITNESS:   Yes. 25 
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 JUDGE CARISSIMI:   Thank you. 1 

 BY MR. SCHWARTZ:    2 

Q. Under what circumstances, Mr. Pitre, would cause -- what 3 

were the circumstances that would cause you to perform Mr. 4 

Brennan’s duties on Route 307? 5 

A. If he wasn’t in, out at the moment or if he was 6 

unavailable, I would jump in and take over. 7 

Q. Do you ever help him on Route 307? 8 

A. Yes, I have. 9 

Q. And why would you help Mr. Brennan perform his duties on 10 

Route 307? 11 

A. As long as I was available and guys who have busy routes, 12 

I would make an effort to jump into that truck and help out. 13 

Q. And this, was this true -- is this true still to date in 14 

terms of you doing your duties? 15 

A. Yes, it is.  16 

Q. And was this true all along while Mr. Brennan was 17 

employed by the company? 18 

A. Yes, I’ve always been. 19 

Q. Do you know someone named Joel Kershner? 20 

A. Yes, I do. 21 

Q. And who is Joel? 22 

A. He is a sales manager. 23 

Q. And do you know whether or not Mr. Kershner was on a 24 

truck on Mr. Brennan’s Route 307 on October 5th, 2015? 25 
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A. Yes, I do. 1 

Q. And what was -- what help -- why was Mr. Kershner on the 2 

truck with Mr. Brennan? 3 

A. On busy, very busy days we’d pull help from all over the 4 

warehouse, from pickers, packers, you name it, any kind of 5 

help to get the deliveries made. 6 

Q. Do you recall October 5th being a particularly busy day? 7 

A. Yes, it was. 8 

Q. Now, with respect to same days, Mr. Pitre, does the 9 

company put same day deliveries on a truck if the driver is 10 

not expected to make the deliveries or at least attempt to 11 

make the deliveries that day? 12 

A. No, they would not. 13 

Q. Why wouldn’t the company do that? 14 

A. It would be a waste of time and effort and money for a 15 

picker to pick it, spend the time picking it, packing it, 16 

putting it on the truck so it could just sit overnight in the 17 

truck. 18 

Q. Did you ever tell Sean Brennan at any point in time that 19 

you supervised him on Route 307 that he could skip same day 20 

deliveries on Morrissey Boulevard? 21 

A. No, I did not. 22 

Q. Would you have ever said --  23 

 MS. VORRO:   Objection.  Sorry, the question wasn’t 24 

finished, but the form of the question. 25 
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 MR. SCHWARTZ:   I’ll withdraw it, Your Honor. 1 

 JUDGE CARISSIMI:   All right. 2 

 BY MR. SCHWARTZ:    3 

Q. Are you positive about that, Mr. Pitre? 4 

A. Yes, sir. 5 

Q. Why are you positive? 6 

A. As a supervisor, our job is to get all the deliveries 7 

made or attempted to make within the reasonable business 8 

hours. 9 

Q. During the time that Sean Brennan was employed with the 10 

company and you were his supervisor on Route 307, did you 11 

perform same day deliveries on Morrissey Boulevard? 12 

A. Yes, numerous times. 13 

Q. And what were the circumstances that would cause you to 14 

perform those same days on Morrissey Boulevard? 15 

(Whereupon, a cell phone rang.) 16 

 JUDGE CARISSIMI:   Let’s go off the record. 17 

(Off the record.) 18 

 JUDGE CARISSIMI:   All right, back on the record. 19 

 BY MR. SCHWARTZ:    20 

Q. Why would it be, Mr. Pitre, that you would perform same 21 

day deliveries on Morrissey Boulevard during the time that 22 

Sean Brennan was employed with the company? 23 

A. It’s my job obligation to do all the deliveries 24 

regardless of what area they’re in, just to make an attempt to 25 
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get everything out there. 1 

Q. So if Mr. Brennan wasn’t at work on a given day would 2 

those be the days that you covered his route? 3 

A. Yes, if I was available. 4 

Q. And would you on those days attempt to perform all of the 5 

same days that you could? 6 

A. Correct.  Yes, I would. 7 

Q. Now, there are occasions -- are there occasions, Mr. 8 

Pitre, where drivers do miss stops whether it’s in the morning 9 

route or same days? 10 

A. There is because of some of the smaller details, traffic 11 

or a business closes very early.  Those stops will be 12 

attempted and then reported as could not deliver. 13 

Q. Is the driver -- what expectations are on the driver in 14 

terms of attempting to make the delivery? 15 

A. If they’re actually making it out towards that location 16 

and if it’s closed to really indicate to us that, yeah, they 17 

were closed at this particular time.  I made the attempt and 18 

by any reasons we can have that on record so in case the 19 

customer would have called, we say, hey, we attempted at this 20 

time, the driver could not make it, the business was closed.  21 

They can vouch for that and say yes. 22 

Q. Do you know whether or not during the course of his 23 

employment with the company Mr. Brennan had made same day 24 

deliveries on Morrissey Boulevard? 25 
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A. Yes. 1 

Q. At any point in time, Mr. Pitre, have you ever asked any 2 

of the drivers or driver helpers about their position 3 

regarding the Union organizing campaign? 4 

A. None whatsoever. 5 

Q. Are you certain of that? 6 

A. I’m positive. 7 

Q. Why are you positive of that? 8 

A. When we were made aware of the situation that was going 9 

down, we were told we weren’t able to discuss anything of that 10 

sort, not to bring anything, don’t do any single investigation 11 

or ask, none whatsoever.  So we were definitely told the dos 12 

and don’ts.  And that was one of the major thing was I did not 13 

want to say anything that would get me into trouble. 14 

Q. During the course of the period of time between September 15 

28th, 2015 and October 15, 2015, so about a two week period or 16 

so then, Mr. Pitre, I’m sorry, did you ever promise any driver 17 

or driver helper that they would be promoted? 18 

A. No. 19 

Q. Did you ever promise any driver or driver helper that 20 

they would receive a raise if they rejected the Union? 21 

A. No, none whatsoever. 22 

Q. Did you ever promise any driver or driver helper that 23 

they would be transferred if they rejected the Union? 24 

A. No, none whatsoever. 25 
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Q. Are you certain of that? 1 

A. Positive. 2 

Q. Why are you so certain? 3 

A. That is not under my -- I’m a supervisor.  That is way 4 

out of my position to, you know, ensure anybody that they can 5 

move up or anything like that.  That is not for me to discuss 6 

-- well, not for me to -- no. 7 

 JUDGE CARISSIMI:   You have to keep your voice up, Mr.  8 

Pitre. 9 

 THE WITNESS:   Okay.  Sorry about that. 10 

 JUDGE CARISSIMI:   It failed off at the end there. 11 

 MR. SCHWARTZ:   Could I just have a moment, Your Honor? 12 

 JUDGE CARISSIMI:   Let’s go off the record.  You can tell 13 

me when you’re ready, Mr. Schwartz. 14 

 MR. SCHWARTZ:   Thank you. 15 

Whereupon, there was a pause off the record.) 16 

 JUDGE CARISSIMI:   Back on the record. 17 

 BY MR. SCHWARTZ:    18 

Q. Do you have the authority as a Goldstar supervisor, Mr. 19 

Pitre, to make any promises to any employees about promotions? 20 

A. No, I do not. 21 

Q. About transfers? 22 

A. I do not have the authority to do that. 23 

Q. About raises? 24 

A. None whatsoever. 25 
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 MR. SCHWARTZ:   No further questions, Your Honor. 1 

 JUDGE CARISSIMI:   I have just one question before we 2 

have cross examination. 3 

 Mr. Pitre, is there anything particularly difficult about 4 

making deliveries on Morrissey Boulevard? 5 

 THE WITNESS:   At times there is some traffic.  The flow 6 

of traffic can get a little thick in that area, but depending 7 

on how you route out, if you make that earlier you can 8 

definitely get into that area, in and out before the traffic 9 

thickens up. 10 

 JUDGE CARISSIMI:   Is there a particular time when the 11 

traffic gets worse on that particular road? 12 

 THE WITNESS:   Usually around 4:30 towards 5:00 o’clock 13 

is when it’s getting -- the shifts that get out at 4:00 14 

o’clock, everybody’s hitting that highway toward that area, 15 

but prior to that it should be okay to get to that section. 16 

 JUDGE CARISSIMI:   All right.  Thank you. 17 

 Cross examination by the General Counsel. 18 

 MS. VORRO:   Yes, Your Honor.  May we have some time off 19 

the record, please? 20 

 JUDGE CARISSIMI:   Yes, how much would you like? 21 

 MS. VORRO:   15 minutes? 22 

 JUDGE CARISSIMI:   Yes.  We’ll be in recess for 15 23 

minutes so that will be 9:35.  Let’s go off the record. 24 

(Whereupon, a recess was taken from 9:20 a.m. to 9:35 a.m.) 25 



786  

BURKE COURT REPORTING, LLC 

1044 Route 23 North, Suite 316 

Wayne, New Jersey  07470 

(973) 692-0660 

 JUDGE CARISSIMI:   On the record. 1 

 Ms. Vorro, you may cross examine. 2 

 MS. VORRO:   Thank you, Your Honor. 3 

CROSS EXAMINATION 4 

 BY MS. VORRO: 5 

Q. Good morning, Mr. Pitre.  My name is Elizabeth Vorro and 6 

I represent the General Counsel of the National Labor 7 

Relations Board.  I have some questions for you based on your 8 

direct testimony. 9 

A. Okay. 10 

Q. You’ve been employed as a Goldstar for about five years? 11 

A. Five, around five years, yes, correct. 12 

Q. And you’ve been with the company for 14 years? 13 

A. Correct. 14 

Q. So you’re good at your job. 15 

A. I would hope so, yes. 16 

Q. You get good performance reviews? 17 

A. Yes, I do. 18 

Q. You take pride in your job? 19 

A. Always. 20 

Q. You feel a lot of loyalty to your company? 21 

A. Yes. 22 

Q. You keep things running smoothly among the drivers? 23 

A. That’s one of my jobs to do. 24 

Q. And the only people you supervise are the drivers and 25 
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driver helpers, is that correct? 1 

A. In my immediate group. 2 

Q. You don’t supervise any other employees in the facility? 3 

A. Just some of the drivers. 4 

Q. Now, your job basically is to make sure that deliveries 5 

are made and they’re made on time and they made accurately? 6 

A. Correct. 7 

Q. And you or the company maintains some percentages of how 8 

deliveries are made and the sort of accuracy rate? 9 

A. Our goal is to get everything delivered on time as much 10 

as we can in the day. 11 

Q. But not all same days are made on the same day? 12 

A. For various reasons, correct, traffic, a truck breaking 13 

down. 14 

Q. Company’s closed? 15 

A. Company closed early, correct. 16 

Q. All kinds of reasons? 17 

A. Correct. 18 

Q. And this happens on a daily basis, correct? 19 

A. Depending, only on our busy, busy days. 20 

Q. Okay.  Well, you communicate with drivers on a daily 21 

basis to make sure deliveries are being made? 22 

A. Yup.  Drivers are informed that any -- any reason why 23 

they can’t make a delivery to report it in, hey, I missed X 24 

amount of stops for this particular reason, right. 25 
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Q. And, in fact, you communicate with your drivers pretty 1 

much every day to see how many stops have been missed? 2 

A. Correct. 3 

Q. And they respond to you. 4 

A. Sometimes, yes. 5 

Q. And that’s done by text messages? 6 

A. Via text or phone call.  Also, they have a daily log that 7 

they jot at the end of the day, which I can, if I’m on the 8 

route, I will come down and grab those daily logs and report   9 

-- get an idea what’s missed. 10 

Q. But you reach out to drivers almost every day by text? 11 

A. Correct. 12 

Q. To make sure that you know what has been missed? 13 

A. Correct. 14 

Q. Do you still have those texts? 15 

A. No, we switched -- switched phones a while back. 16 

Q. What’s a while back? 17 

A. I want to say about a year and a half ago.  It’s close to 18 

two years, a year and a half to two years. 19 

Q. So what about the texts since then? 20 

A. Since then. 21 

Q. Yeah, are they in your phone? 22 

A. They should be, but I don’t -- I don’t need to save them 23 

so it’s one of those --  24 

 MS. VORRO:   Your Honor, can we go off the record for a 25 
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moment, please? 1 

 JUDGE CARISSIMI:   Off the record. 2 

(Whereupon, there was a discussion off the record 3 

from 9:39 a.m. to 9:53 a.m.) 4 

 JUDGE CARISSIMI:   On the record. 5 

 The parties -- an issue regarding compliance with the 6 

General Counsel’s subpoena came up.  We were off the record, 7 

we had a discussion.  The parties fortunately were able to 8 

reach an agreement with respect to that issue. 9 

 And, Mr. Schwartz, perhaps you could tell us briefly what 10 

the issue is and what the agreement is regarding the further 11 

production of documents by the Respondent? 12 

 MR. SCHWARTZ:   Certainly will try, Your Honor. 13 

 JUDGE CARISSIMI:   Thank you. 14 

 MR. SCHWARTZ:   The issue deals with the subpoena request 15 

from counsel for the General Counsel for text messages and 16 

other communications between supervisors, managers of the 17 

company and supply drivers or helpers.   18 

 The request was narrowed by counsel for the General 19 

Counsel to the time period from September 1st, 2015 to October 20 

31st, 2015.  And Respondent is now in the process of compiling 21 

the relevant electronic information requested and is -- has 22 

instructed all of the relevant managers to provide that 23 

information so that Respondent can be in the position to 24 

produce that information to counsel for the General Counsel on 25 
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Monday, next Monday. 1 

 JUDGE CARISSIMI:   Very good.  And we resume the trial on 2 

Tuesday.  We will see what, if any, use the General Counsel 3 

wants to put that information to and then we will proceed from 4 

there in terms of how they’re going to deal with that issue if 5 

it arises. 6 

 MS. VORRO:   Yes. 7 

 JUDGE CARISSIMI:   Is there anything the General Counsel 8 

wants to --  9 

 MS. VORRO:   Well, I would only ask that the documents be 10 

provided as early Monday as is possible because I don’t want 11 

to get here Tuesday and have to decide at that point whether 12 

we need to recall a witness on Tuesday afternoon. 13 

 JUDGE CARISSIMI:   Well, again, on issue like this I 14 

agree the sooner the better.  But I assure everybody that I 15 

will give -- it has to be the compliance and I have to give 16 

the General Counsel an opportunity to review the records and 17 

hopefully not, but if that means that we’re unable to conclude 18 

the trial on Tuesday, so be it. 19 

 Anything further anybody wants to add to that issue? 20 

 MS. VORRO:   No, Your Honor. 21 

 JUDGE CARISSIMI:   All right.  So you may resume your 22 

cross examination. 23 

 MS. VORRO:   Thank you. 24 

 MS. RAYMAN-READ:   Could we have one moment? 25 
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 JUDGE CARISSIMI:   Yes.  Off the record. 1 

(Whereupon, there was a brief pause off the record.) 2 

 JUDGE CARISSIMI:   On the record. 3 

 Ms. Vorro, you may proceed. 4 

 MS. VORRO:   Thank you, Your Honor.  Thank you, Judge. 5 

 BY MS. VORRO:    6 

Q. Now, you were aware on a daily basis of how many missed 7 

stops you drivers had? 8 

A. Correct. 9 

Q. You reviewed the logs? 10 

A. Reviewed the logs.  Also contact via phone --  11 

Q. And -- 12 

A. -- communicate with drivers before the end of the day. 13 

Q. And also the text messages? 14 

A. Correct. 15 

Q. And part of your job is to keep close daily track of 16 

deliveries made and deliveries missed? 17 

A. So I have an idea for the next day to be prepared who 18 

needs help on -- they come around the next day on busy days. 19 

Q. And the bottom line is that you are the first line of 20 

supervisors to respond to problems on delivery routes? 21 

A. We are.  It’s more than just me. 22 

Q. And you, the Goldstars. 23 

A. Correct. 24 

Q. And if there was product that remained on the truck, 25 
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missed same days, you didn’t ask the drivers why they were 1 

missed? 2 

A. On a detailed message, no.  We have to have the idea of 3 

how many was left over in order to count those in for the next 4 

morning when they come in.  Once we, the Goldstars come in at 5 

the end of the day, we’ll check the trucks to see what -- get 6 

a rough idea of what areas were missed. 7 

Q. So you were well aware on a daily basis of what 8 

deliveries were missed? 9 

A. I was. 10 

Q. And those same day deliveries that were missed needed to 11 

go out the next day? 12 

A. Correct.  Those are priorities. 13 

Q. And they were priorities for the next day.  They went out 14 

first. 15 

A. Right. 16 

Q. Early. 17 

A. Early, as soon as possible. 18 

Q. Now some same day deliveries were marked urgent, is that 19 

correct? 20 

A. That is correct. 21 

Q. And the idea of those were that you do not skip or miss 22 

these for any reason. 23 

A. Exactly. 24 

Q. Because ultimately your job is to keep customers happy. 25 
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A. Correct. 1 

Q. And urgent distinguishes -- means they have to be 2 

delivered that day even if you have to change your route to 3 

get them to the customer? 4 

A. Correct.  The customer is expecting it.  That’s the 5 

reason why it’s urgent.  Customers are expecting that delivery 6 

to be made.  They really need it for whatever reason. 7 

Q. Now, specifically with respect to Mr. Brennan’s 8 

deliveries, you were aware that he missed deliveries on a 9 

regular basis? 10 

A. Correct. 11 

Q. Did you review his delivery slips or manifests or logs in 12 

order to be able to say that he missed some deliveries on 13 

Morrissey Boulevard? 14 

A. Meaning? 15 

Q. To prepare for testimony today, did you review his logs 16 

and -- or manifests in order to be able to say that he 17 

sometimes made his Morrissey Boulevard deliveries? 18 

A. I did not review anything, no. 19 

Q. But you know that he sometimes made Morrissey Boulevard 20 

deliveries? 21 

A. Correct, yes. 22 

Q. Very infrequently, is that correct? 23 

A. Yes.  Morrissey Boulevard would come every -- I would say 24 

every other day there’s some product going in that direction, 25 
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in that vicinity so -- 1 

Q. Now, part of your job is to review drivers’ time cards in 2 

order for Payroll to pay them? 3 

A. No. 4 

Q. You don’t have any responsibility with respect to keeping 5 

track of drivers’ hours? 6 

A. No, I have access to see it, but to make adjustments and 7 

all that has to be from my upper management. 8 

Q. Do you ever look at your drivers’ time cards? 9 

A. No, I do not. 10 

Q. You have never looked at a driver’s time card? 11 

A. I looked at drivers’ time cards, but I never brought the 12 

attention of every day make it a daily basis to see what time 13 

they come in and out. 14 

Q. But you’re familiar with the time card? 15 

A. Correct, yes. 16 

 MS. VORRO:   Please mark this as General Counsel Exhibit 17 

74. 18 

(General Counsel’s Exhibit 74 identified.) 19 

 BY MS. VORRO:    20 

Q. Mr. Pitre, I’ve just given you a document that’s been 21 

marked for identification as General Counsel Exhibit 74.   22 

A. Yes. 23 

Q. This is Sean Brennan’s time card for the period of 24 

9/6/2015 to 10/7/2015? 25 
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A. Yes. 1 

Q. The last date on this sheet is actually 10/3/2015, is 2 

that correct? 3 

A. 10/3, correct. 4 

Q. Mr. Brennan was gone by 10/3, is that correct?  He had 5 

been fired by then? 6 

A. I was not aware.   7 

 MR. SCHWARTZ:   I think that mischaracterizes the 8 

evidence, Your Honor.  Mr. Brennan -- I’m not sure --  9 

 MS. VORRO:   Could we go off the record for just a 10 

second? 11 

 JUDGE CARISSIMI:   Yeah, let’s go off the record. 12 

(Off the record.) 13 

 JUDGE CARISSIMI:   Back on the record. 14 

 BY MS. VORRO:    15 

Q. Do you know what date Mr. Brennan was fired -- suspended? 16 

A. It was brought to my attention on the 5th. 17 

 MR. SCHWARTZ:   If you know. 18 

 THE WITNESS:   If I did.  I know the 5th was the incident 19 

of missing same days and I received a phone call stating the 20 

amount of stops that was on there and what areas can we get 21 

to, so I was relaying to the other driver who was taking over 22 

that afternoon to finish up where he left off. 23 

 JUDGE CARISSIMI:   And who did you receive a phone call 24 

from? 25 
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 THE WITNESS:   It was another supervisor who took the 1 

truck back out.  His name is John and he pretty much went out 2 

and called me what areas are holding and this is the section 3 

that I have.  Gave me a list of stops and said what can I get 4 

to and what can I not get to. 5 

 JUDGE CARISSIMI:   What’s John’s last name? 6 

 THE WITNESS:   Velez, John Velez. 7 

 JUDGE CARISSIMI:   Thank you.  Ms. Vorro, you may 8 

continue. 9 

 MS. VORRO:   Thank you. 10 

 BY MS. VORRO:    11 

Q. So this sheet actually covers the period from -- since 12 

there’s no work on Sunday, Monday 9/7 to Friday October 2, is 13 

that fair to say? 14 

A. That's correct. 15 

Q. So four weeks of payroll records, is that correct? 16 

A. Correct. 17 

Q. And Mr. Brennan left work before 5:00 o’clock on how many 18 

days in this four week period? 19 

 MR. SCHWARTZ:   The document speaks for itself. 20 

 JUDGE CARISSIMI:   It does.  Don’t answer the question, 21 

Mr. Pitre. 22 

 BY MS. VORRO:    23 

Q. And you are aware when Mr. Brennan returns to the 24 

warehouse on a daily basis? 25 
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A. At times, yes, correct. 1 

Q. Most days you are at the warehouse when he returns? 2 

A. No, because I’m on the road 99.9 percent of the time so I 3 

come back various times depending on what route I’m covering. 4 

Q. Is there a supervisor present on the loading dock when 5 

Mr. Brennan returns -- returned to the warehouse every day? 6 

A. Depending on which supervisor is covering what area.  7 

There’s downtown routes that may be back a little bit sooner 8 

and there’s a outskirts route that -- which I tend to be 9 

covering, would come back around 6:00 o’clock, even later. 10 

Q. So is it your testimony that drivers would return to the 11 

warehouse and there would be no management present at or near 12 

the loading dock? 13 

 MR. SCHWARTZ:   Mischaracterizes.  He said it depends. 14 

 JUDGE CARISSIMI:   Don’t make reference to is it his 15 

testimony, just ask the question. 16 

 BY MS. VORRO:    17 

Q. Is it true that drivers returned to the warehouse and 18 

there was no supervisor or manager present at or near the 19 

loading dock? 20 

A. Depending on the time they get back. 21 

 JUDGE CARISSIMI:   Does that mean, sir, that sometimes 22 

there are occasions where there’s no manager on the loading 23 

dock when the drivers return? 24 

 THE WITNESS:   They could be because if the drivers -- 25 
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the managers can still be out on the road or coming on the way 1 

back in, but we -- most of the drivers have already 2 

communicated with the supervisor in order to say, hey, I’m 3 

back at the warehouse, these are the X amount of stops that I 4 

missed and I am done for the day.   5 

 JUDGE CARISSIMI:   All right., but if they didn’t see 6 

this supervisor there and speak to them orally, how would they 7 

communicate? 8 

 THE WITNESS:   It will be a phone. 9 

 JUDGE CARISSIMI:   All right.  Thank you. 10 

 BY MS. VORRO:    11 

Q. Could it also be by text? 12 

A. Any form to kind of get communication with the driver. 13 

Q. When you texted your drivers on a daily basis regarding 14 

how many missed stops they had, they would text you back a 15 

number, is that correct? 16 

A. Sometimes, correct.  Other times drivers won’t get back.  17 

So what I would do if I’m back at a time that most of the guys 18 

are back, that’s when I would check the logs and I would write 19 

those then from what the drivers have written down. 20 

Q. So either from their text back to you or from checking 21 

the logs, you were aware every day of how many missed stops 22 

there were on every route? 23 

A. Correct. 24 

Q. And which missed stops they were? 25 
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A. Not which.  There would just be a number.  What we would 1 

do if -- if I were to get back and a driver said I missed X 2 

amount, I would check the truck to see what areas are -- the 3 

areas that they are missing. 4 

Q. So by checking, you got the information as to how many 5 

missed stops there were? 6 

A. Stops, correct. 7 

Q. And then you personally would verify which stops they 8 

were? 9 

A. I would yes, yes. 10 

Q. So every day you knew not only how many missed stops 11 

there were, but which stops they were? 12 

A. Roughly, almost every -- almost every day. 13 

Q. Now, you were never disciplined for your drivers missing 14 

same days, is that correct? 15 

A. I would get -- I would get talking to -- an explanation 16 

why they missed it, if they were back at an early time and I 17 

would then have to ask the driver what happened out there. 18 

Q. When -- when exactly did that happen that you got spoken 19 

to by one of your superiors about your drivers missed 20 

deliveries or early returns? 21 

A. Any time a driver missed an X amount singly from five 22 

stops and up we would get the, is everything all right out 23 

there or how did the driver do, what happened.  So that way we 24 

have a game plan for the next morning. 25 
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Q. Name the drivers that that happened with for you? 1 

A. One would be Sean, of course.  Sean would be one. 2 

Q. Who else? 3 

A. I would also have a Quincy route at that time that was 4 

pretty big.  Would you like it by name, the name of the 5 

driver? 6 

Q. Yes, please. 7 

 JUDGE CARISSIMI:   Yes, yes. 8 

 THE WITNESS:   Mark Curran.  He was -- he has a big route 9 

that would – he would tend to miss stops and we would 10 

communicate what happened out there. 11 

Q. And he was never disciplined for missing stops? 12 

A. No, drivers was and we wanted to make sure that we had a 13 

game plan going on.  It’s why wasn’t I able to be available to 14 

help out or was in any position of getting help out there to 15 

make sure the numbers of stops wasn’t missed, wasn’t so high. 16 

Q. But Mr. Curran was never disciplined to your knowledge 17 

for missing stops? 18 

A. No. 19 

Q. And you were not disciplined because Mr. Brennan or Mr. 20 

Curran missed a lot of stops? 21 

A. No, just a conversation as, hey, is there anything that 22 

you could have done to prevent or if there’s anything that we 23 

should have done.  I had to send out more help. 24 

Q. But there would be nothing in your personnel file of a -- 25 
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in the nature of discipline? 1 

A. No. 2 

Q. And Mr. Brennan comes to mind because he missed stops 3 

very frequently, is that correct? 4 

A. He would get most of his stops done.  He was a very 5 

quick, fast delivery guy, a little too fast at times, but he 6 

would definitely -- definitely would have missed an abundance 7 

amount, but when he did it would be why did he miss so much 8 

because he’s very, very quick at what he was doing. 9 

Q. And you never spoke to him about this before October of 10 

2015? 11 

A. Oh, I’d spoken to him about making sure he wasn’t back 12 

4:00 o’clock or before because of blowing stops in the area.  13 

Our goal is to make sure everything gets out and he’s working 14 

until businesses close to try to get everything out.  So we -- 15 

I did have conversations with Sean about if you are missing 16 

stops, it’s for the purpose that you’re not back at 3:00, 4:00 17 

o’clock, it’s because a customer closed and you couldn’t make 18 

it out in that direction. 19 

Q. And yet he returned to the warehouse nine times out of 20 20 

before 4:45 p.m. 21 

 JUDGE CARISSIMI:   Well, that’s your statement, counsel. 22 

 MR. SCHWARTZ:   It’s not a question, objection. 23 

 MS. VORRO:   Well, it is a question, wasn’t it true? 24 

 JUDGE CARISSIMI:   No, I don’t want the witness to have 25 
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to sit here and read this document.  You can introduce this 1 

document.  It’s not in evidence yet.  2 

 MS. VORRO:  Yes, Your Honor.   Move to admit GC-74. 3 

 JUDGE CARISSIMI:   Any objection to 74? 4 

 MR. SCHWARTZ:   No objection. 5 

 JUDGE CARISSIMI:   This is an argument for the brief.  74 6 

is admitted. 7 

(General Counsel’s Exhibit 74 received.) 8 

 BY MS. VORRO:    9 

Q. When you witnessed the altercation between Mr. Brennan 10 

and Mr. Diflaminies, you didn’t give either of them a warning, 11 

is that correct? 12 

A. No. 13 

Q. Or any kind of discipline at all? 14 

A. Besides mentioning it to them that this can cost your job 15 

if there were to be any physical -- physical altercations.  16 

Drivers tend to get into arguments and pretty much it just 17 

stays as an argument and walks away almost like a clubhouse, 18 

men’s locker room. 19 

Q. This happens all the times that drivers go at each other? 20 

A. At times.  Not all the time. 21 

Q. And you didn’t even make a note of it, is that correct? 22 

A. To make a note, no, I did not. 23 

 MS. VORRO:   May I have just a moment, Your Honor? 24 

 JUDGE CARISSIMI:   Certainly.  Let’s go off the record 25 
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and you tell me when you’re ready. 1 

(Off the record from 10:12 a.m. to 10:13 a.m.) 2 

 JUDGE CARISSIMI:   On the record.   3 

 Okay, you may proceed, Ms. Vorro. 4 

 MS. VORRO:   I think I just have one more question. 5 

 BY MS. VORRO:    6 

Q. When there was a busy day you would pull people from all 7 

over the warehouse to help out? 8 

A. We’d send a request of any kind of help to help out on 9 

the trucks in order to alleviate the -- you know, the more 10 

hands the better. 11 

Q. You didn’t send pickers or packers out on trucks? 12 

A. I do not have the authority to do that.  I can only put 13 

in requests, but there was a group of us and one of the other 14 

Goldstars have communications with -- hey, we’ll sit down and 15 

discuss how many guys can we get.  We’ll communicate with our 16 

warehouse managers, anybody available that he can spare to put 17 

on to the trucks.  And with that agreement, then they would 18 

send whoever they can, if they can. 19 

 MS. VORRO:   I have nothing further, Your Honor. 20 

 JUDGE CARISSIMI:   Very good. 21 

 Mr. Schwartz, do you have any redirect? 22 

 MR. SCHWARTZ:   Just a few questions, Your Honor, if I 23 

may? 24 

 JUDGE CARISSIMI:   You may proceed. 25 
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REDIRECT EXAMINATION 1 

 BY MR. SCHWARTZ:    2 

Q. Mr. Pitre, on October 5th, 2015 were you present when 3 

Sean Brennan returned to the branch around 4:00 p.m.? 4 

A. No, I wasn’t, I was on the road. 5 

Q. Regarding Mark Curran and his missed stops were any of 6 

those missed stops, to your knowledge, intentionally skipped 7 

by Mr. Curran? 8 

A. No, he’s one of our best drivers at -- veteran driver 9 

that’s been very good at communicating with his customers.  He 10 

knows his customers well. 11 

 MR. SCHWARTZ:   Nothing further, Your Honor. 12 

 JUDGE CARISSIMI:   Within that very limited range, Ms. 13 

Vorro, anything further? 14 

 MS. VORRO:   I may have a question or two, Your Honor. 15 

(Whereupon, there was a pause.) 16 

 MS. VORRO:   Nothing further. 17 

 JUDGE CARISSIMI:   Very good.  Mr. Pitre, you’re excused 18 

as a witness, sir.  You may step down and you’re free to 19 

leave. 20 

(Witness excused.)  21 

 JUDGE CARISSIMI:   Mr. Schwartz, do you have another 22 

witness for us? 23 

 MR. SCHWARTZ:   We do, Your Honor.  It is our final 24 

witness until next Tuesday.  If I could just have a few 25 
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minutes, I think we’ll be ready. 1 

 JUDGE CARISSIMI:   Certainly.  Off the record. 2 

(Whereupon, a recess was taken from 10:15 a.m. to 10:32 a.m.) 3 

 JUDGE CARISSIMI:   On the record. 4 

 Mr. Schwartz, you may call your next witness. 5 

 MR. SCHWARTZ:   Thank you, Your Honor.  The company calls 6 

Carlos DeAndrade. 7 

 JUDGE CARISSIMI:   Mr. DeAndrade, if you would please 8 

stand for a moment and raise your right hand? 9 

Whereupon, 10 

CARLOS DeANDRADE, 11 

was called as a witness by and on behalf of the Respondent   12 

and, having been first duly sworn, was examined and testified 13 

on his oath, as follows: 14 

 JUDGE CARISSIMI:   Please have a seat. 15 

DIRECT EXAMINATION 16 

 BY MR. SCHWARTZ:    17 

Q. Please tell us your name and spell your name for the 18 

record, sir? 19 

A. It is Carlos DeAndrade.  Carlos is C-a-r-l-o-s.  20 

DeAndrade is D-e A-n-d-r-a-d-e. 21 

Q. And where do you currently work? 22 

A. I work for the W.B. Mason Company in the South Boston 23 

Office. 24 

Q. What is your current title? 25 
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A. I’m the Boston branch manager. 1 

Q. And how long have you been the Boston branch manager? 2 

A. I have been the Boston branch manager for about five 3 

years now. 4 

Q. And what other positions have you held with the company? 5 

A. I’ve held sales rep position, sales trainer, sales 6 

manager, and branch manager. 7 

Q. And what are your duties as the branch manager of the 8 

Boston facility? 9 

A. I oversee three parts of the operation which is 10 

distribution as far as the delivery drivers, any third shift 11 

load, customer service and the sales team. 12 

Q. Could you describe for the Judge the nature of the 13 

company’s business? 14 

A. our company is founded on one strict thing, which is 15 

customer intimacy.  We are made to deliver to our customers 16 

and do essentially everything that they ask of us.  And we 17 

pretty much sell, but we’ll pretty much do anything that they 18 

ask within reason and that is our mission statement on a daily 19 

basis. 20 

Q. What types of products does the company provide to its 21 

customers? 22 

A. The company essentially, I feel, sells everything these 23 

days.  We carry over 100,000 products from toilet paper to dog 24 

treats. 25 
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Q. To dog treats?  I’m sorry, is that what you said? 1 

A. Yes.  The banks often buy dog treats for the customers to 2 

bring their dogs in, believe it or not. 3 

Q. Is there anything in particular -- well, who are some of 4 

the company’s competitors? 5 

A. Primarily it’s Staples, Office Depot, Office Max and then 6 

your various local independent dealers in the marketplaces 7 

that we’re in. 8 

Q. Is there anything in particular that sets W.B. Mason 9 

apart from the competitors that you just identified? 10 

A. Three major components.  The first is the sales person.  11 

We have dedicated sales people to the customers, which allows 12 

a one-to-one interaction that’s not typical.  Our customer 13 

service teams are local to the market in which we serve so if 14 

you’re in Boston, you call in, you generally deal with a 15 

Boston customer service person.   16 

 It’s nice if it’s 30 inches outside.  You’re dealing with 17 

someone who has the same issues you’re dealing with.  And then 18 

on the delivery side of things, it’s our driver who does 19 

desktop or what we call pinpoint delivery, which we’ll often 20 

deliver right to the desk of an end user who places an order, 21 

which generally our competition will not do, but the most 22 

important part of our delivery is the same day service that we 23 

provide that no one else does. 24 

Q. How would a customer of W.D. Mason typically place an 25 
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order with the company? 1 

A. There’s a number of ways.  You can call your sales rep 2 

directly and ask them to place an order.  You can e-mail your 3 

sales rep to place an order.  You can contact your customer 4 

service via phone or fax.  If you place an order on the web, 5 

there’s an opportunity where if your account stops with the 6 

customer service person for interaction or it just flows right 7 

through the system and goes right to our warehouse for picking 8 

and packing and preparing for delivery. 9 

Q. Do you have ultimate profit and loss responsibility for 10 

the Boston branch? 11 

A. I do. 12 

Q. Who makes discipline decision regarding any employee at 13 

the Boston facility? 14 

A. I do. 15 

Q. And who makes decisions regarding wage increases, if any, 16 

for employees at the Boston facility? 17 

A. I do. 18 

Q. Are you familiar with the use, the company’s use of 19 

seasonal driver helpers? 20 

A. I am. 21 

Q. Could you describe that use for the Judge, please? 22 

A. Seasonal employees for us, we have certain parts of the 23 

year that every year we need this extra help because of a 24 

short-term period where we’re extremely busy.  In this 25 
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particular case, the school season, which starts right about 1 

now and goes through the end of September and, of course, 2 

every school wants their delivery pretty much on the same day, 3 

so we pick and pack consistently over and over again and we 4 

make a ton of deliveries in a short window of time. 5 

 And during that window of time, we need that extra help 6 

to accommodate that.  Once the season comes to a close and 7 

school starts, they essentially have all the product that they 8 

need and the necessity for a seasonal employee is no longer 9 

needed. 10 

Q. Who makes the decision to lay off the seasonal employees? 11 

A. In my location, I do. 12 

Q. In terms of the company’s use of seasonal driver helpers 13 

in 2015, are you familiar with the company’s usage of such 14 

employees? 15 

A. I am. 16 

Q. Okay.  Do you recall approximately how many seasonal 17 

driver helpers the company employed in 2015? 18 

A. In Boston it was three, I believe. 19 

Q. And were each of these individuals laid off in October of 20 

2015? 21 

A. They were. 22 

Q. And was there anything about their layoffs in October of 23 

2015 that was atypical in terms of the use of seasonal 24 

employees? 25 
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A. No, there was not. 1 

Q. Did you ever have any discussions with any of the 2 

seasonal employees in 2015 regarding the Union or the Union 3 

organizing efforts? 4 

A. Absolutely not. 5 

Q. Did you ever have -- well, strike that. 6 

 MR. SCHWARTZ:   Just a minute.  What number are we on? 7 

 COURT REPORTER:   12. 8 

 MR. SCHWARTZ:   12.  Thank you. 9 

 Just one moment, Your Honor. 10 

 JUDGE CARISSIMI:   Yes, off the record. 11 

(Off the record.) 12 

 JUDGE CARISSIMI:   On the record. 13 

 You may proceed. 14 

 MR. SCHWARTZ:   Thank you, Your Honor. 15 

 BY MR. SCHWARTZ:    16 

Q. Mr. DeAndrade, I have presented to you what’s been marked 17 

for identification purposes as Respondent’s Exhibit 12.  Do 18 

you know what this document is? 19 

(Respondent’s Exhibit 12 identified.) 20 

A. I do. 21 

Q. What is it? 22 

A. This is an HR form that we often refer to as an EAF, an 23 

employee action form. 24 

Q. And are these EAF’s maintained in the normal course of 25 
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business by the company? 1 

A. They are. 2 

Q. And can you identify which particular EAF Respondent’s 3 

Exhibit 12 is? 4 

A. This is for Jason Cobbler? 5 

Q. And who is Jason Cobbler? 6 

A. Jason Cobbler was a driver helper that was seasonal for 7 

us back in 2015. 8 

Q. And is there any place on the document, Mr. DeAndrade, 9 

where the type of employment for the employee is listed? 10 

A. Yup.  In the section that states position/paid/benefit 11 

information all the way to the right, the second row down 12 

where it says regular seasonal intern is where HR inputs their 13 

status of employment. 14 

Q. And with respect to Respondent’s Exhibit 12 and Mr. 15 

Cobbler, it indicates he was seasonal? 16 

A. Correct. 17 

 MR. SCHWARTZ:   Move for the admission of Respondent’s 18 

Exhibit 12. 19 

 JUDGE CARISSIMI:   Is there any objection to Respondent’s 20 

12? 21 

 MS. VORRO:   No, Your Honor. 22 

 JUDGE CARISSIMI:   Respondent’s 12 is admitted. 23 

(Respondent’s Exhibit 12 received.) 24 

 JUDGE CARISSIMI:   You may proceed, Mr. Schwartz. 25 
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 BY MR. SCHWARTZ:    1 

Q. Sir, you have in front of you what’s been marked and 2 

identified as Respondent’s Exhibit 13.  Do you recognize this 3 

document? 4 

(Respondent’s Exhibit 13 identified.) 5 

A. I do. 6 

Q. And what is it? 7 

A. It is an EAF form. 8 

Q. And for whom? 9 

A. For Kirby Chery. 10 

Q. And who is Kirby Chery? 11 

A. He was another seasonal driver helper for us in 2015. 12 

Q. And with respect to the nature of Mr. Chery’s employment 13 

with the company, is that indicated in the document? 14 

A. It is in the same section as the last document we 15 

discussed under regular seasonal intern.  It states that he’s 16 

a seasonal/temporary. 17 

Q. Now, do you happen to know why it would say 18 

seasonal/temporary? 19 

A. I believe it’s a free form field, so the person probably 20 

just out of their preference typed in temporary as well as 21 

seasonal just for further clarification. 22 

 MS. VORRO:   Objection.  He’s speculating, Your Honor. 23 

 JUDGE CARISSIMI:   You can pursue that on cross 24 

examination. 25 
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 BY MR. SCHWARTZ:   Was Mr. Shery one of the individuals 1 

who you laid off in October of 2015? 2 

A. He was. 3 

Q. And going back to Respondent’s Exhibit 12 was Mr. Cobbler 4 

one of the individuals who you laid off in October of 2015? 5 

A. He also was. 6 

 MR. SCHWARTZ:   I would move for the admission of 7 

Respondent’s Exhibit 13. 8 

 JUDGE CARISSIMI:   Is there any objection to Respondent’s 9 

Exhibit 13? 10 

 MS. VORRO:   No, Your Honor. 11 

 JUDGE CARISSIMI:   Respondent’s 13 is admitted.  12 

     (Respondent’s Exhibit 13 received.)  13 

 JUDGE CARISSIMI:   You may proceed, sir. 14 

 MR. SCHWARTZ:   Thank you, Your Honor. 15 

 BY MR. SCHWARTZ:    16 

Q. Sir, you have in front of you what’s been marked and 17 

identified as Respondent’s Exhibit 14.  Do you recognize this 18 

document? 19 

(Respondent’s Exhibit 14 identified.) 20 

A. I do. 21 

Q. And what is it? 22 

A. This is also an EAF form. 23 

Q. And for whom is this EAF? 24 

A. It is for Elton Ribeiro. 25 
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Q. And was Elton Ribeiro one of the seasonal driver helpers 1 

that you laid off in October of 2015? 2 

A. That is correct. 3 

Q. And is the nature of Mr. Ribeiro’s employment with the 4 

company noted anywhere in this document? 5 

A. It was.  It is under the position paid/benefit 6 

information section, far right, second row where it says 7 

regular seasonal intern and which he is designated as a 8 

seasonal/temporary employee. 9 

 MR. SCHWARTZ:   Move for the admission of Respondent’s 10 

Exhibit 14. 11 

 JUDGE CARISSIMI:   Any objection to 14? 12 

 MS. VORRO:   No, Your Honor. 13 

 JUDGE CARISSIMI:   Respondent’s 14 is admitted. 14 

(Respondent’s Exhibit 14 received.) 15 

 MR. SCHWARTZ:   Thank you, Your Honor. 16 

 BY MR. SCHWARTZ:    17 

Q. Mr. DeAndrade, approximately how many supply drivers did 18 

the company employ in September of 2015? 19 

A. Could you repeat the question, please? 20 

Q. Sure.  Approximately how many supply drivers did the 21 

company employ in September of 2015? 22 

A. I would say it was in the neighborhood of 38 to 45, 23 

somewhere in that ballpark. 24 

Q. And when you say that, are you including the seasonal 25 
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employees? 1 

A. I’m including anybody that was in the driver unit at that 2 

time making deliveries for us or helping. 3 

Q. Okay.  And in terms of where the company stands now at 4 

the Boston branch? 5 

A. We are shy of -- I want to say we’re about 34 in total. 6 

Q. Are you looking for additional drivers or helpers? 7 

A. We’re always looking for employees, period. 8 

Q. Now, at some point in time, Mr. DeAndrade, did you learn 9 

of an incident involving a supply driver by the name of Oscar 10 

Castro? 11 

A. I did. 12 

Q. And how did you -- did you learn whether or not the 13 

incident involved -- also involved a warehouse employee named 14 

Brian Cooper? 15 

A. I did. 16 

Q. How did you learn of this incident? 17 

A. I was informed by Tim Hallinan. 18 

Q. And approximately when were you informed by Tim Hallinan? 19 

A. I believe two to three weeks after the incident. 20 

Q. And do you know -- well, what did Tim Hallinan say to 21 

you? 22 

A. He had mentioned to me that he was informed by Sydney 23 

Inglese that Oscar Castro had choked Brian Cooper on the ride 24 

back after the football game. 25 
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Q. What did you do once you learned of this report from Mr. 1 

Hallinan? 2 

A. I -- I said to him that, you know, according to our 3 

handbook, you know, this is something that we should take 4 

seriously and look at. 5 

Q. Do you know whether or not Mr. Hallinan conducted an 6 

investigation? 7 

A. He did. 8 

Q. And do you know who else was involved in that 9 

investigation? 10 

A. Joel Burkowsky. 11 

Q. Who is Joel Burkowsky? 12 

A. Joel Burkowsky is the Director of Human Resources. 13 

Q. Were you present for any of the interviews that were 14 

conducted as part of this investigation? 15 

A. I was not. 16 

Q. Were you ultimately presented with the statements that 17 

employees prepared regarding this incident? 18 

A. That I was. 19 

Q. And you reviewed those statements? 20 

A. I did. 21 

Q. Did you reach any conclusions regarding this incident? 22 

A. Yes.  He’d violated our handbook in terms of physical -- 23 

any physical altercation and/or threats. 24 

Q. Now, when you say he, to whom are you referring? 25 
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A. I’m referring to Oscar Castro. 1 

Q. In your years of experience with the company, W.B. Mason, 2 

had you ever seen, heard about, and reported to or in any 3 

other way become familiar with any similar incident of 4 

physical violence? 5 

A. No. 6 

Q. Are you aware of verbal back and froth’s between 7 

employees? 8 

A. Yeah.  Yes, I am. 9 

Q. And to your knowledge, did any of those verbal back and 10 

froth’s ever result in physical violence? 11 

A. No. 12 

 MR. SCHWARTZ:   Could I have Joint Exhibit 2, please? 13 

(Whereupon, the document was handed to Mr. Schwartz.) 14 

 MR. SCHWARTZ:   May I approach, Your Honor? 15 

 JUDGE CARISSIMI:   You may. 16 

 BY MR. SCHWARTZ:    17 

Q. Mr. DeAndrade, you have in front of you what’s in 18 

evidence as Joint Exhibit 2 and although the document does not 19 

have page numbers, I would direct your attention to Section 20 

3.9 entitled Developmental Discipline Guidelines. 21 

A. Okay. 22 

 MR. SCHWARTZ:   Does everyone have that? 23 

 BY MR. SCHWARTZ:    24 

Q. Mr. DeAndrade, under Developmental Discipline Guidelines 25 
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the company on the next page has a definition of con -– under 1 

Paragraph A, Subparagraph D, Conduct/Gross Misconduct, do you 2 

see that? 3 

A. I do. 4 

Q. Did Mr. Castro’s actions on the night in question violate 5 

any of these particular rules? 6 

A. He would have violated the physical abuse or threats. 7 

Q. And based upon that, did you have -- make a decision with 8 

respect to what should happen to Mr. Castro’s employment? 9 

A. Yes. 10 

Q. Did you consult with anybody in terms of making this 11 

decision? 12 

A. I consulted with Joel Burkowsky -- 13 

Q. And again -- 14 

A. -- on his termination. 15 

Q. -- what is Mr. Burkowsky’s title or at least what was his 16 

title at the time? 17 

A. It is Director of Human Resources. 18 

Q. Do you consult with Mr. Burkowsky on a regular basis if 19 

it involves a potential termination? 20 

A. Yes. 21 

Q. Was there anything about your consultation with Mr. 22 

Burkowsky in this situation that was different than any other 23 

situations you’ve handled in the past? 24 

A. No. 25 
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Q. Did Mr. Burkowsky concur -- did you make a recommendation 1 

or have a decision in mind with respect to Mr. Castro? 2 

A. I did.  I felt it was clear-cut.  He had choked someone, 3 

which is physical abuse, which is a violation of the handbook. 4 

Q. Did Mr. Burkowsky concur in the decision to terminate Mr. 5 

Castro? 6 

A. He did. 7 

Q. Did Mr. Castro’s alleged Union activity have anything to 8 

do with the decision to terminate his employment? 9 

A. No, it did not. 10 

Q. We talked about same day deliveries.  Are there times, 11 

Mr. DeAndrade, when same day simply cannot be accomplished? 12 

A. Absolutely. 13 

Q. And what are those circumstances? 14 

A. A number of things, whether it’s traffic, whether the 15 

President’s in town, whether there’s a high volume of product 16 

on the truck.  All we expect out of our drivers is to make a 17 

concerted effort to make every delivery possible within the 18 

time that is allotted. 19 

Q. But nonetheless, even though they might do exactly that, 20 

make their best effort to make those deliveries, sometimes it 21 

just doesn’t work out? 22 

A. Correct. 23 

Q. Would it be acceptable for a driver to not even attempt 24 

to perform same days and return to the branch at or before 25 
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4:00 p.m.? 1 

A. Absolutely not. 2 

Q. Why not? 3 

A. Well, the reason why we’re in business is to sell product 4 

and deliver it to the customer in the fashion that we have 5 

promised. 6 

Q. Up until the incident involving Sean Brennan, in your 7 

years of service with W.B. Mason, had you ever encountered a 8 

situation where a driver just simply skipped same day 9 

deliveries and returned to the branch without even attempting 10 

to make them? 11 

A. No. 12 

 MS. VORRO:   Objection. 13 

 JUDGE CARISSIMI:   The basis for your objection? 14 

 MS. VORRO:   There is no limitation as to dates.  What 15 

incident are we referring to? 16 

 JUDGE CARISSIMI:   I’ll sustain the objection on the 17 

basis that it doesn’t set a time period. 18 

 BY MR. SCHWARTZ:    19 

Q. On October 5th, Mr. DeAndrade, did you learn of an 20 

incident involving Sean Brennan and his failure to perform 21 

same day deliveries? 22 

A. I did. 23 

Q. Up until that date, sir, in your years of service with 24 

W.B. Mason, had you ever encountered a situation where a 25 
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driver skipped same day deliveries and returned to the branch 1 

without even attempting to deliver the same days? 2 

A. No, I had not. 3 

Q. Now, who is Mr. Brennan? 4 

A. Sean Brennan was our 307 driver, which is the South 5 

Boston market. 6 

Q. 307 is a route number? 7 

A. Correct.  All our routes in Boston start with a 3 and 8 

they’re three digits. 9 

Q. And how long did Mr. Brennan work for W.B. Mason? 10 

A. I believe a little over -- no, a little under a year, 11 

somewhere in the five to seven month range, I believe.  I had 12 

actually hired him. 13 

Q. Well, do you remember Mr. Becerra? 14 

A. I do. 15 

Q. Okay.  Who worked for the company longer, Mr. Becerra or 16 

Mr. Brennan? 17 

A. Oh, Sean worked longer than Marco. 18 

Q. So approximately how long, to the best of your 19 

recollection, was Mr. Brennan a W.P. Mason employee? 20 

A. Sean was closer to a little over a year, maybe a year and 21 

a half and Marco, I confused them, he was more the five to 22 

seven month range. 23 

Q. Thank you. 24 

A. Which both I did hire also. 25 
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Q. Now, did you learn of an incident on October 5th 1 

involving Sean Brennan and same day deliveries on his route? 2 

A. I did. 3 

Q. And how did you learn of this incident? 4 

A. Joel Kershner, my sales manager, when he had gotten back 5 

to the office had contacted me that he had finished working 6 

with Sean.  I proceeded to ask him how did it go, how was your 7 

day and he explained a couple of things that were a little 8 

abnormal for him in terms of what our drivers do. 9 

 He had skipped over a stop that they were in close 10 

proximity to, which I believe was John Nagle. He’d asked Sean, 11 

you know, we have this package on the truck, it’s right around 12 

the corner, we should make the delivery.  His response to me 13 

was that -- Joel’s response to me, Joel Kershner’s response to 14 

me was that Sean Brennan essentially ignored what he had said 15 

and provided no reason as to why he was not going to make that 16 

delivery.  He continued on. 17 

Q. Did you learn of any other issues regarding Mr. Brennan’s 18 

performance at that day? 19 

A. He had also mentioned that he -- as far as deliveries on 20 

Morrissey Boulevard, that I believe what Sean -- Joel Kershner 21 

said that Sean Brennan said was Morrissey Boulevard same days, 22 

fuck that. 23 

Q. Why was Mr. Kershner on the truck that day with Mr. 24 

Brennan? 25 
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A. I’m accustomed to utilizing any resources I have when 1 

we’re busy and I’d asked Joel to hop on the truck with Sean 2 

because Sean had, I believe, 40 plus same days that day and 3 

Joel was available to do so.  And so I’d brought Joel up to 4 

Sean while he was out on his route to help him complete his 5 

day in a more manageable fashion. 6 

Q. What time of day did you drop Mr. Kershner off to meet up 7 

with Mr. Brennan? 8 

A. Between 2:30 and quarter of 3:00. 9 

Q. Was that -- was your utilization of Mr. Kershner as a 10 

helper that day anything out of the ordinary? 11 

A. No, it was not. 12 

Q. What was your reaction to the information you learned 13 

from Joel Kershner regarding Mr. Brennan’s actions or 14 

inactions that day? 15 

A. I was upset because there was ample time and any time 16 

that we impact the customer negatively in which we can do our 17 

job, it puts us in jeopardy of losing business and hurting our 18 

reputation in the Boston market. 19 

Q. What did you do about that information? 20 

A. I went straight to trying to figure out if the truck was 21 

back -- well, I knew the truck was back.  I went out to the 22 

dock to see what stops were on the truck and --  23 

Q. What did you see when you got to the truck to see what 24 

stops were still on the truck? 25 
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A. I saw somewhere between eight and ten stops still on the 1 

truck and some of the customers I recognized as customers that 2 

were within a mile of the office.  I think one of them was a 3 

half mile from the office and it was, you know 45 minutes 4 

before 5:00 so I assume, you know, that the customer would 5 

probably still be open because most customers stay open till 6 

5:00. 7 

Q. And what did you do about that? 8 

A. I asked John Velez, who is one of our national drivers to 9 

drive the truck and I also asked Frank Hames to come along so 10 

that we could try and see how many stops we could get done to 11 

minimize the impact on the customers who would not get their 12 

deliveries that day if we had not. 13 

Q. And did you learn from Mr. Velez about his attempts to 14 

make those same day deliveries and what he was able to 15 

accomplish? 16 

A. Yes.  He was able to, I believe, get six orders off, 17 

which was three separate customers. 18 

Q. What did you do next about Mr. Brennan’s actions or 19 

inactions on that day? 20 

A. Well, I approached him on the topic and asked him --  21 

Q. When was that? 22 

A. I believe it was the following day. 23 

Q. So that would be October 6th? 24 

A. Yes. 25 
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Q. And do you remember a conversation with Mr. Brennan that 1 

day? 2 

A. Correct. 3 

Q. And what was the nature of that conversation and who was 4 

present? 5 

A. It was Tim Hallinan and Joel Burkowsky and Sean Brennan, 6 

obviously.  And I asked him questions regarding did you make 7 

the comment that Morrissey Boulevard same days, fuck that? 8 

Q. And what did he say with respect to that? 9 

A. He did acknowledge that he had said that. 10 

Q. Did Mr. Brennan ever indicate that -- let me back up.  11 

Who was Mr. Brennan’s supervisor, Goldstar supervisor at the 12 

time? 13 

A. Benny Pitre. 14 

Q. And did Mr. Brennan indicate when you had this discussion 15 

with him on October 6th that Mr. Pitre had told him it was 16 

okay to skip same days on Morrissey Boulevard? 17 

A. He did indicate that. 18 

Q. Did you ever check with Mr. Pitre about that issue? 19 

A. I did. 20 

Q. And what did Mr. Pitre say? 21 

A. He said no such thing. 22 

Q. Did he offer any other explanation, Mr. Brennan, during 23 

this meeting other than Mr. Pitre had told him it would be 24 

okay to skip same days on Morrissey Boulevard? 25 
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A. No.  I mean he really didn’t have any real good answers.  1 

He was actually, I think more apologetic and said that he 2 

wouldn’t do that again. 3 

Q. And Mr. Brennan at some point signed a statement 4 

regarding that? 5 

A. He did. 6 

Q. And that document you’ve seen and is in evidence in this 7 

case? 8 

A. I believe that it is. 9 

Q. Thank you.  Now, did you conduct any further 10 

investigation regarding Mr. Brennan’s performance of his job 11 

duties on October 5th? 12 

A. Yeah.  We were able to, you know, see his stance --  13 

Q. What does that mean, you were able to see his stance? 14 

A. So when a driver makes a delivery they have a handheld 15 

and that handheld captures the information that’s on the 16 

packing slip, which also says what they’re delivering.  It 17 

also gives the customer an opportunity to sign for the product 18 

so that in the event that someone says they didn’t receive 19 

something, we have a documentation that shows that we did make 20 

that delivery. 21 

 And so I noticed that there was a number of scans that 22 

were done all at once.  We do have a feature on our handheld 23 

that’s referred to as multi scan.  You generally use a multi 24 

scan when you have multiple orders so you can have one company 25 
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and several people could place orders at different times which 1 

would generate multiple packing slips.   2 

 You’d generally use the multi scan for that purpose.  So 3 

instead of making the customer sign seven times, you scan the 4 

packing slip seven times if there are seven packing slips and 5 

it encompasses all the order numbers and they sign all at once 6 

for all the packages.  So that is the purpose of that. 7 

 So the troubling part was I was aware that he was back I 8 

think somewhere between 4:00 and 4:10.  I believe 4:00 and 9 

there were several scans at 4:08, which would have meant that 10 

he most likely scanned the paperwork at the facility, which 11 

for us is a huge problem because you’re falsifying a document 12 

that states that we’ve made a delivery. 13 

 And say the following day the customer states that they 14 

did not get it.  We would unfortunately have to reorder it and 15 

give it to them, which would mean we could double our cost on 16 

something we provided because we have no record to show that 17 

the delivery was indeed made with no signature of any kind. 18 

Q. Did you, when you met with Mr. Brennan and Mr. Burkowsky 19 

and Mr. Hallinan on October 6th did you suspend Mr. Brennan? 20 

A. We did. 21 

Q. And why did you suspend him? 22 

A. To investigate what happened to make sure that not only 23 

his side of what happened was looked at and our side was 24 

looked at, that a fair process was conducted. 25 
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Q. And did you have a subsequent conversation with Mr. 1 

Brennan at all about this incident? 2 

A. We did.  We --  3 

Q. Who is we? 4 

A. It was Joel Burkowsky and Tim Hallinan and myself just 5 

asking him about, I believe, his scans on that -- on that day. 6 

Q. Why was Mr. Burkowsky involved in this investigation? 7 

A. Any time that I’m investigating or investigating a 8 

possible termination or any employee issue of that nature, in 9 

pretty much all of them I deal with Joel Burkowsky and Tim for 10 

them to consult me along the way to make sure that we’re 11 

abiding by all the guidelines. 12 

Q. Did you have any conversation with Mr. Brennan on October 13 

-- after the meeting on October 6th? 14 

A. The next time that I believe we spoke after that was to 15 

inform him of his --  16 

Q. Well, let me back up a step because it’s my fault for the 17 

way I asked it.  I meant to ask you about the conversation 18 

that you had with Mr. Brennan, Mr. Burkowsky and Mr. Hallinan 19 

after you suspended him.  Was there a subsequent conversation? 20 

A. There was.  We were confirming --  21 

Q. We being? 22 

A. Joel, Tim – Joel Burkowsky, Tim Hallinan and myself, had 23 

he -- had he actually -- about the scans and -- 24 

Q. Did you discuss the scanning errors with Mr. Brennan? 25 
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A. We did. 1 

Q. And what, if anything, was his explanation for that? 2 

A. He basically multi scanned his slips. 3 

Q. Did he have any other explanation for it? 4 

A. He did not. 5 

Q. Did he ever indicate that anyone at the company had told 6 

him it was okay to do that? 7 

A. He was not told that it was okay to multi scan on site. 8 

Q. But did he ever indicate that anyone at the company told 9 

him it was okay to do so? 10 

A. No, no. 11 

 MR. SCHWARTZ:   I’m going to try this now, Your Honor. 12 

 JUDGE CARISSIMI:   All right, very good.  13 

 MR. SCHWARTZ:   I’m going to now go to a document that’s 14 

appearing on the smart board in the Regional Office hearing 15 

room. 16 

 JUDGE CARISSIMI:   And what exhibit number have you 17 

assigned this? 18 

 MR. SCHWARTZ:   This would be Respondent’s Exhibit 15. 19 

(Respondent’s Exhibit 15 identified.) 20 

 JUDGE CARISSIMI:   And how would you describe this or is 21 

the witness going to describe it? 22 

 MR. SCHWARTZ:   I’m going to ask the witness to describe 23 

it. 24 

 JUDGE CARISSIMI:   All right.  very good. 25 
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 MR. SCHWARTZ:   Get to the top of it, Mr. Wissa.  1 

 What we have on a thumb drive and have put up on the 2 

board -- Mr. Wissa, you blocked it out. 3 

 BY MR. SCHWARTZ: 4 

Q. Do you recognize what this document is? 5 

A. I do. 6 

Q. And what is this document? 7 

A. This is their punch in/punch out detail. 8 

Q. And is this the type of document maintained in the 9 

ordinary course of business? 10 

A. Yes. 11 

Q. And is there a particular employee’s punch out/punch in 12 

details that this relates to? 13 

A. I believe when he was in the left screen it was Sean 14 

Brennan’s. 15 

Q. Okay.  So that’s under employee name? 16 

A. Yup. 17 

Q. Sean Brennan.   18 

 MS. HODGE:   And go back to the dates again please, 19 

Michael.   20 

 BY MR. SCHWARTZ:    21 

Q. What period of time, scrolling from -- 22 

A. January 1st of 2015 through October 6th of 2015? 23 

Q. So these would be Mr. Brennan’s time scans on working 24 

days in 2015? 25 
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A. Correct.  1 

Q. Is there a column that Mr. Wissa can show you that would 2 

indicate the time of day that Mr. Brennan punched out on a 3 

daily basis to finish his day? 4 

A. I believe it’s O, but I wouldn’t know for sure without 5 

him showing the column header. 6 

Q. So can we take a look at the column header? 7 

A. Correct.  8 

Q. Column O and it’s entitled out punch? 9 

A. Yes. 10 

Q. What does that reflect, Mr. DeAndrade? 11 

A. That reflects when he punches out or what is often 12 

referred to as clocking out. 13 

Q. Okay.  So there are clock outs under out punch that are 14 

at 1:00 p.m. as you see throughout at least the first page 15 

that’s up on the screen, correct? 16 

A. Yes. 17 

Q. What would those clock outs be? 18 

A. That could be -- he may have had a designated day to 19 

leave early or I can’t say why it is 1:00 p.m., but that means 20 

he left at 1:00 p.m. 21 

Q. Well, would he -- for example, on January 2nd there’s an 22 

out punch of 1:00 p.m. and then an in punch in the next column 23 

under Row 11, an in punch of 1:30 p.m. 24 

A. Yeah. 25 
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Q. Is that the meal period? 1 

A. Yes. 2 

Q. Okay. 3 

A. The same day. 4 

Q. So the out punches on a daily basis that are reflected at 5 

1:00 p.m., what’s that for? 6 

A. 1:00 p.m. would mean he’s punching out for lunch. 7 

Q. And the in punches that are around 1:30 or at 1:30 on 8 

each day, what would those reflect? 9 

A. That shows that he’s punching back in to start his same 10 

day. 11 

Q. And then below that, for example on January 2nd, 2000 -- 12 

let’s go to January 5th, 2015.  What is the 4:46 p.m. punch? 13 

A. That is when he left for the day. 14 

Q. So the out punch column on the right throughout the 15 

course of Respondent’s Exhibit 15 would indicate both the 16 

mealtime punch out and the end of the day punch out for Mr. 17 

Brennan? 18 

 MS. VORRO:   Objection, leading. 19 

 JUDGE CARISSIMI:   It is leading, sustained. 20 

 BY MR. SCHWARTZ:    21 

Q. So what would the out punches in Column O reflect 22 

throughout the course of Respondent’s Exhibit 15? 23 

A. It would reflect any time that he is punching out where 24 

he is technically not working.  And if he does it in the right 25 
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quarter, he can’t really mess that up. 1 

Q. And so we’re clear, the date and time column begins for 2 

this exhibit as of January 2nd, 2015, is that correct? 3 

A. Correct. 4 

Q. And the end date for this document is October 6th, 2015, 5 

right?  6 

A. Correct. 7 

 MR. SCHWARTZ:   I would move for the admission of 8 

Respondent’s Exhibit 15. 9 

 JUDGE CARISSIMI:   Is there any objection to Respondent’s 10 

15? 11 

 MS. VORRO:   Is 15 the thumb drive or is --  12 

 MR. SCHWARTZ:   It’s going to be the thumb drive and the 13 

other exhibit as well. 14 

 MR. WISSA:   It’s one of the documents in the contract. 15 

 MR. SCHWARTZ:   Yeah. 16 

 MS. VORRO:   So this -- can we go off the record for a 17 

second, Your Honor? 18 

 JUDGE CARISSIMI:   Yes, let’s go off the record. 19 

(Discussion off the record.) 20 

 JUDGE CARISSIMI:   Back on the record. 21 

 We’ve had a discussion about the technology of the thumb 22 

drive and actually, there was a collection to the file, 23 

correct, Mr. Wissa? 24 

 MR. WISSA:   That's correct, Your Honor. 25 
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 JUDGE CARISSIMI:   Very good.  So now I think everybody’s 1 

all set and we know what’s on this document and you may 2 

continue, Mr. Schwartz. 3 

 MS. VORRO:   Your Honor, the last thing you asked me was 4 

whether I had any -- General Counsel objected to Respondent 15 5 

and we do not. 6 

 JUDGE CARISSIMI:   That's right.  Very good.  Thank you 7 

for reminding me,  Respondent’s 15 is admitted. 8 

(Respondent’s Exhibit 15 received.) 9 

 BY MR. SCHWARTZ:    10 

Q. Mr. DeAndrade, did you hear Mr. Brennan’s testimony that 11 

he never conducted any same day deliveries on Morrissey 12 

Boulevard during his employment at W.B. Mason? 13 

A. I did hear that. 14 

Q. And does the company have the ability to track who 15 

performs same day deliveries and which driver actually makes 16 

the deliveries? 17 

A. We do. 18 

Q. And in connection with preparation for your testimony in 19 

this matter did you compile and instruct the documents be 20 

compiled to determine which drivers had made which same day 21 

deliveries on Morrissey Boulevard? 22 

A. I did. 23 

Q. Do you have that document, sir? 24 

 MR. SCHWARTZ:   This would be Respondent’s Exhibit 16 -- 25 
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could you go to the second sheet?   So Respondent’s Exhibit 16 1 

we will mark this document for identification purposes.  It 2 

was entitled Morrissey Same Days and it is a Microsoft Excel 3 

spreadsheet. 4 

(Respondent’s Exhibit 16 identified.) 5 

 MR. SCHWARTZ:   Mr. Wissa --  6 

 MS. VORRO:   Could we go off the record for one second? 7 

 JUDGE CARISSIMI:   Sure.  Off the record. 8 

(Discussion off the record from 11:18 a.m. to 11:24 a.m.) 9 

 JUDGE CARISSIMI:   On the record. 10 

 We’ve had some discussion about the manner in which the 11 

evidence appears on the thumb drive, but I think we now -- I’m 12 

confident that at a later time all of us, including myself, 13 

will be able to look at the appropriate information.  So you 14 

may now continue, Mr. Schwartz. 15 

 MR. SCHWARTZ:   And just so we’re clear, Your Honor, in 16 

order to do so we would insert the thumb drive into the 17 

computer, open up the file marked Morrissey Same Days and in 18 

particular, click on the tab on the bottom with respect to 19 

this document entitled Sheet 1. 20 

 JUDGE CARISSIMI:   Sheet 1, which I see on the screen 21 

there.   22 

 MR. SCHWARTZ:   Correct. 23 

 JUDGE CARISSIMI:   Okay, very good. 24 

 MR. SCHWARTZ:   So for the record that should be how the 25 
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document was opened and viewed on the computer. 1 

 JUDGE CARISSIMI:   Thank you, sir.  Very good.  That will 2 

be helpful to me. 3 

 MR. SCHWARTZ:   Now, Mr. Wissa, do you have the ability 4 

to sort this document by driver name? 5 

 MR. WISSA:   Yes, I do. 6 

 MR. SCHWARTZ:   Okay.  I’m just -- have you done that? 7 

 MR. WISSA:   Yes. 8 

 BY MR. SCHWARTZ:    9 

Q. Okay.  So this document is sorted by driver name, Mr. 10 

DeAndrade? 11 

A. Yes. 12 

Q. Now, this is a document that was prepared in connection 13 

for your testimony today? 14 

A. Correct. 15 

Q. And what does this document -- is there a time period 16 

involved in this document? 17 

A. There is.  What the time period exactly is I can 18 

speculate.  Based on what I see there is -- it looks like from 19 

April to sometime range of an ending that I’m --  20 

Q. When does it end?  We’ll bring you down to the bottom so 21 

you can see. 22 

A. So it looks like it resets itself, so it’s the entire 23 

2015 year by driver. 24 

Q. So for all of 2015 by driver, this document captures same 25 
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day deliveries on Morrissey Boulevard? 1 

A. Correct. 2 

Q. Is Mr. Brennan’s name on this document? 3 

A. It is. 4 

Q. And if you could look at Column or Row 192 what do you 5 

see in terms of that row? 6 

A. The customer -- well, it says his driver ID.  It has his 7 

name.  It has the status of a delivery, comments that were 8 

made, and it has a delivery date. 9 

 MR. SCHWARTZ:   Now, if you scroll to the right of the 10 

document, Mr. Wissa, starting with Columns -- is that as far 11 

as it goes, Michael? 12 

 MR. WISSA:   Yes. 13 

 MR. SCHWARTZ:   Okay. 14 

 BY MR. SCHWARTZ:    15 

Q. Is there a --  16 

 MS. VORRO:   Objection, Your Honor.  These are -- 192 and 17 

some of the other dates there are in 2014.  This has been 18 

characterized as 2015 deliveries. 19 

 JUDGE CARISSIMI:   That was the testimony as I recall it 20 

so, Mr. DeAndrade, could you explain to us the references in 21 

the document to 2014? 22 

 THE WITNESS:   I would have to ask Mike to sort by L.  It 23 

appears that it is from 10/2/2014 through 12/29/2015. 24 

 BY MR. SCHWARTZ:    25 
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Q. So now that you’ve reviewed that, Mr. DeAndrade, does 1 

that time period -- is that time period of October 2nd, 2014 2 

through the end of 2015 the dates of the same day deliveries 3 

on Morrissey Boulevard? 4 

A. Correct. 5 

Q. Going back to Mr. Brennan and Row 192 begins with Mr. 6 

Brennan’s deliveries of same days on Morrissey starting 7 

October 10th, 2014, is that correct? 8 

A. Correct. 9 

Q. If you could look -- 10 

 MS. VORRO:   Your Honor, objection.  He’s testifying. 11 

 BY MR. SCHWARTZ:    12 

Q. If you could look --  13 

 JUDGE CARISSIMI:   Well, I think the nature of this is 14 

such that I’m going to overrule the objection.  I don’t -- 15 

this is not the kind of question that’s really suggesting an 16 

answer.  I think it’s just guiding the witness through the 17 

material, so I’m going to overrule --  18 

 MS. VORRO:   The document also appears to speak for 19 

itself, Your Honor. 20 

 JUDGE CARISSIMI:   It does, but I think that -- frankly, 21 

I think this might be helpful to me if there’s something 22 

before I try to just sort through this myself.  So there is a 23 

certain technical correctness to the objection, but under the 24 

circumstances I’m going to overrule it. 25 
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 MS. VORRO:   Very well.  1 

 MR. SCHWARTZ:   Thank you, Your Honor. 2 

 BY MR. SCHWARTZ:     3 

Q. Now, Mr. DeAndrade, Rows 192 of the document through 207 4 

of the document indicate what? 5 

A. Please repeat that?  I’m sorry. 6 

Q. Rows 192 of the document through 207 of the document 7 

indicate what? 8 

A. That indicates Sean Brennan’s delivery activity for same 9 

days. 10 

Q. Same days on -- at which location? 11 

A. On his Route 307 out of Boston. 12 

Q. And is it for a particular area? 13 

A. It is the Morrissey Boulevard portion of his route. 14 

Q. And Column K is what, Mr. DeAndrade? 15 

A. Column K is the comments that the driver has an 16 

opportunity to type out once he closes out his scan. 17 

Q. So if, for example, Mr. Brennan or any other driver 18 

listed on this document was not able to make the delivery, 19 

Column K would indicate the reason why? 20 

A. Correct. 21 

Q. And if, in fact, the product was delivered, Column J 22 

would indicate that? 23 

A. Yes. 24 

Q. That Column J would indicate what exactly happened, 25 
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either delivered/not delivered. 1 

 MS. VORRO:   Objection, Your Honor. 2 

 BY MR. SCHWARTZ:    3 

Q. What would Column J indicate? 4 

A. Column J would tell you what actually took place 5 

regarding that customer’s delivery.  So, for example, on Line 6 

193 it states whatever customer was -- the product was for 7 

that it was delivered.  And the ensuing line, which is 194, it 8 

states that he did deliver it, but he received no signature, 9 

but he left it at the front, which is what I believe he was 10 

trying to spell when he misplaced -- when he miss put the Y.   11 

 The ensuing lie states the same and the ensuing line 12 

states the same and then the ensuing three lines show that the 13 

customer was closed.  The only difference being one of the 14 

customers do not receive product till Wednesday. 15 

 The ensuing two lines say could not deliver means that he 16 

could not make the delivery and he’s noting that it was 17 

because it was closed.  The ensuing line shows that the 18 

customer was closed and he also made the comment that it was 19 

closed. 20 

 The ensuing three lines from there showed that he 21 

delivered the product with no comment at all.  The ensuing 22 

line from there shows that he delivered the product no 23 

signature and typed the front as the comment of where he left 24 

the product.   25 
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 The ensuing line after that shows that it was delivered 1 

with no commentary at all and that the ensuing two lines show 2 

the customer was closed and which he made the comment closed.  3 

The ensuing line after says could not deliver and I’ve left 4 

Sean Brennan’s scope here, so I apologize if I don’t need to 5 

go any further than that. 6 

Q. That’s fine.  That’s it.  Thank you.  207 is the last 7 

line for Sean Brennan, correct? 8 

A. Correct, which was marked delivered. 9 

Q. Yes. 10 

 MR. SCHWARTZ:   Could you, Mr. Wissa, please go to Benny 11 

Pitre and see if Benjamin Pitre was listed as a driver in this 12 

document? 13 

 BY MR. SCHWARTZ:    14 

Q. Mr. DeAndrade, starting on Line 76 of the document 15 

through Lines 99, in summary fashion what do those reflect 16 

without having to go through them line-by-line? 17 

A. It shows what he encountered when he attempted to make 18 

the delivery on Morrissey Boulevard. 19 

Q.  20 

And that’s -- it’s listed under I as Ben Pitre? 21 

A. Correct. 22 

Q. Is that the same Benjamin Pitre who testified before you? 23 

A. It is. 24 

 MR. SCHWARTZ:   Could you go to Sheet 3?   25 
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 BY MR. SCHWARTZ:    1 

Q. Mr. DeAndrade, up on the screen now is Sheet 3.  And by 2 

accessing that, for the record, Mr. Wissa clicked on the 3 

bottom lower left-hand column on Sheet 3. 4 

 JUDGE CARISSIMI:   Very good.  I see that. 5 

 BY MR. SCHWARTZ:    6 

Q. And could you identify what this document is? 7 

A. This is a collapsed version of the details that you just 8 

saw by driver so it shows these are all the drivers that made 9 

deliveries on Morrissey Boulevard over the time period that we 10 

previously discussed in a consolidated fashion. 11 

 So for example, we were discussing Sean Brennan.  It 12 

shows that he had 16 types of delivery attempts on Morrissey 13 

Boulevard.  And to the capacity of Benny Pitre, he had 24 14 

attempts of deliveries on Morrissey Boulevard.  Whether they 15 

were made or not made were designated previously in our 16 

conversation. 17 

Q. Okay.  So it was an attempt, whether it was made or not 18 

made? 19 

A. Right.  The reason why I know that is because if they 20 

hadn’t made the attempt it would have been a different type of 21 

notation that happens at the end of the shift where they don’t 22 

scan anything at all. 23 

 MR. SCHWARTZ:   I move for the admission of Respondent’s 24 

Exhibit 16. 25 
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 JUDGE CARISSIMI:   Is there any objection to Respondent’s 1 

16? 2 

 MS. VORRO:   No, Your Honor. 3 

 JUDGE CARISSIMI:   Respondent’s 16 is admitted.  4 

(Respondent’s Exhibit 16 received.) 5 

 MR. SCHWARTZ:   I think that’s it for now in terms of the 6 

use of the smart board. 7 

 JUDGE CARISSIMI:   Very good.  You may proceed to another 8 

area. 9 

 BY MR. SCHWARTZ:    10 

Q. Based upon your investigation of Mr. Brennan’s activities 11 

of October 5th, 2015, did you reach any conclusion regarding 12 

what disciplinary action, if any, should be imposed? 13 

A. We did. 14 

Q. And what conclusion -- well, did you consult with anybody 15 

in order to reach that conclusion? 16 

A. I did.  I consulted with Joel Burkowsky. 17 

Q. And what conclusion did you reach? 18 

A. That his position should be terminated at the company. 19 

Q. And why was Mr. Brennan terminated? 20 

A. Insubordination according to the handbook. 21 

Q. So when you say according to the handbook, again we’re 22 

referring to Joint Exhibit 2 under Developmental Discipline 23 

Guidelines, Section A, Subsection D.  Do you have that 24 

document, Mr. DeAndrade? 25 



844  

BURKE COURT REPORTING, LLC 

1044 Route 23 North, Suite 316 

Wayne, New Jersey  07470 

(973) 692-0660 

A. I do.  Please give me a moment to get to this page again, 1 

please. 2 

 JUDGE CARISSIMI:   What section was that, Mr. Schwartz? 3 

 MR. SCHWARTZ:   Sorry.  It’s Section A, Definitions, 4 

Subsection D entitled Conduct; Gross Misconduct. 5 

 THE WITNESS:   I found it. 6 

 MR. SCHWARTZ:   Section 3.9, Your Honor, I’m sorry. 7 

 JUDGE CARISSIMI:   I was going to say --  8 

 MR. SCHWARTZ:   Yeah, sorry, Section 3.9, Subsection AD. 9 

 JUDGE CARISSIMI:   Now I can find it.  All right, very 10 

good. 11 

 MR. SCHWARTZ:   Okay.  We’re on the same page? 12 

 JUDGE CARISSIMI:   Yes. 13 

 MR. SCHWARTZ:   Beth, you’re there as well? 14 

 MS. VORRO:   Yes. 15 

 MR. SCHWARTZ:   Okay. 16 

 BY MR. SCHWARTZ:   17 

Q. Which misconduct under -- was Mr. Brennan -- why was Mr. 18 

Brennan terminated? 19 

A. Insubordination. 20 

Q. And insubordination is under Subsection A, small letter 21 

d? 22 

A. Correct. 23 

Q. Did you confer -- sorry.  How was the decision to 24 

terminate Sean Brennan made? 25 
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A. It was made by investigating the facts and working with 1 

Joel Burkowsky in determining that his insubordination and 2 

putting us in a position to lose our customers was the reason 3 

for his termination. 4 

Q. Do you know who communicated the termination decision to 5 

Sean Brown? 6 

A. I believe Tim Hallinan did. 7 

Q. Did Mr. Brennan’s alleged involvement with the Union have 8 

anything to do with his termination? 9 

A. Absolutely not. 10 

Q. And in your years of experience with W.B. Mason had you 11 

ever encountered any situation where a supply driver had 12 

purposely blown off or failed to deliver same day deliveries 13 

and return to the branch by 4:00 p.m. and clocked out? 14 

A. No, I had not. 15 

Q. How often does a W.B. Mason driver interface with 16 

customers? 17 

A. Their entire work day predominantly. 18 

Q. And is that interface important to the W.B. Mason 19 

business model? 20 

A. It’s extremely important.  They see the customers more 21 

than anybody at the company. 22 

Q. Are drivers, supply drivers authorized to tell customers 23 

that they should order less product or their product won’t be 24 

delivered? 25 
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A. They are not. 1 

Q. Are drivers supposed to try to sell more product when 2 

possible? 3 

A. We encourage if they feel comfortable promoting the 4 

company or anything that they’re aware of they, by all means, 5 

can.    6 

Q. Are you familiar with an incident involving a driver 7 

named Marco Becerra where he had an issue with a customer and 8 

a delivery? 9 

A. I do. 10 

Q. In your years of experience with W.B. Mason, up until the 11 

issue with Marco Becerra have you ever heard of a situation 12 

where a supply driver told a customer that they needed to 13 

order less product and if they didn’t, their product would not 14 

be delivered? 15 

A. I had not. 16 

Q. Did you learn of such an incident involving Marco Becerra 17 

in October of 2015? 18 

A. I did. 19 

Q. And how did you learn of that incident? 20 

A. The sales rep on the account had forwarded me an e-mail.  21 

Her name was Casey Anderson, now known as Cameron, where she 22 

had received an e-mail from her buyer at Boston Private Bank 23 

stating that the driver had been there earlier that day or the 24 

previous day, I don’t remember the exact time line, but it 25 
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said that if he -- that if they have ordered 15 cases again, 1 

that he would bring up only ten cases and the remaining cases 2 

on the truck and deliver it at his discretion. 3 

 MR. SCHWARTZ:   Can we have a minute off the record, Your 4 

Honor? 5 

 JUDGE CARISSIMI:   Off the record. 6 

(Off the record from 10:50 a.m. to 10:55 a.m.) 7 

 JUDGE CARISSIMI:   On the record. 8 

 MR. Schwartz, you may continue. 9 

 MR. SCHWARTZ:   Thank you.  May I approach, Your Honor? 10 

 JUDGE CARISSIMI:   You may. 11 

 BY MR. SCHWARTZ:    12 

Q. Mr. DeAndrade, you have in front of you what’s in 13 

evidence as General Counsel Exhibit 53.  Do you recognize this 14 

document? 15 

A. I do. 16 

Q. And is that your name up on top and the date? 17 

A. It is. 18 

Q. And is this the e-mail that you were referring to that 19 

you received from Casey Cameron? 20 

A. It is. 21 

Q. And is the customer complaint also included within the e-22 

mail? 23 

A. Yes, it’s part of the correspondence. 24 

Q. And that is what’s reflected at the bottom of Page 1 from 25 
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an individual named Bob Ganno? 1 

A. Correct. 2 

Q. Did you know who Daniel Barrie is? 3 

A. I do. 4 

Q. Who is Daniel Barrie, B-a-r-r-i-e? 5 

A. Daniel Barrie’s more the day-to-day guy where Bob Ganno 6 

is Daniel’s boss. 7 

Q. So both those individuals are employed by the --  8 

A. I’m sorry, I need to correct myself.  It’s the reverse of 9 

that. 10 

Q. Okay.  So let’s make sure.  Who’s Bob Ganno? 11 

A. Bob Ganno is the day-to-day guy and Daniel Barrie is the 12 

boss of him. 13 

Q. So both Ganno and Barrie are employed by Bank of Boston 14 

or Boston Private --  15 

A. Boston Private Bank, correct. 16 

Q. Boston Private --  17 

A. They work in the mailroom or they’re the mailroom 18 

solution that handles the account. 19 

Q. And do you ever make deliveries to Boston Private prior 20 

to October 1st, 2015, you yourself, personally? 21 

A. I have. 22 

Q. And did you deliver cases of paper? 23 

A. I have. 24 

Q. And do you recall, to the best of your recollection, 25 
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approximately how many cases of paper you would deliver when 1 

you made those deliveries? 2 

A. I’m more the -- I like to do more trips than more weight 3 

at once so I would generally split the cart into two.  So -- 4 

Q. What do you mean by that, split the cart into two? 5 

A. So we generally use what’s called fold-downs.  Sometimes 6 

you see them vertically where like a dolly. 7 

Q. Yes. 8 

A. And then it can fold down into more of a cart type 9 

fashion. 10 

Q. And you can use it flat as a cart or you could also use 11 

it as a hand truck, if you will? 12 

A. Correct.  So depending on the amount of packages you 13 

have, you could be personal depending on the situation.  So I, 14 

being a smaller guy, I guess, generally when it gets to over 15 

five, six, seven cases I will usually split it in half just to 16 

not hurt myself in the process.   17 

 So I split their order a few times when I’ve done it into 18 

half just because the ramp at the back of the building is 19 

somewhat of an incline that isn’t favorable to anybody 20 

carrying any kind of weight.  It’s got grips along the ramp so 21 

that if it’s wet out, you know, you still get some traction. 22 

 But so what I would do, I would split it in half.  I 23 

would bring it up, I would unload and I would bring the other 24 

half back up.  And then I would be at the freight elevator 25 
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able to put all at once, because then you’re just maneuvering 1 

versus pushing.  2 

Q. Thank you.  Were you able to accomplish that delivery all 3 

in one stop, so to speak? 4 

A. Yes. 5 

Q. What was your reaction when you reviewed General Counsel 6 

Exhibit 53? 7 

A. These kind of e-mails, you know, any time a customer’s 8 

upset about anything, it’s not a great e-mail to read, but 9 

when you’re reading e-mail in which a driver’s now made an 10 

executive decision on the spot to tell a customer how they 11 

should conduct business with us, that is out of their scope of 12 

authorization to do so and which puts us in a tough situation 13 

where the customer feels --  14 

 MS. VORRO:   Objection. 15 

 JUDGE CARISSIMI:   Basis for your objection? 16 

 MS. VORRO:   He doesn’t know what the customer feels. 17 

 THE WITNESS:   I do.  I just was thinking of the right 18 

word. 19 

 JUDGE CARISSIMI:   Well, I’m going to overrule the 20 

objection, but without some explanation for the basis for 21 

that, it’s not going to be very meaningful. 22 

 MR. SCHWARTZ:   That’s okay, Your Honor, we can move on 23 

from there. 24 

 JUDGE CARISSIMI:   All right. 25 
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 BY MR. SCHWARTZ:    1 

Q. Prior to receiving General Counsel Exhibit 53, had you 2 

ever in your years of experience at W.B. Mason ever 3 

encountered any situation where a supply driver told a 4 

customer that unless they ordered less product, their product 5 

would be left on the truck and not delivered? 6 

A. I had not. 7 

Q. And certainly were aware of situations -- strike that. 8 

 Were you aware of situations where drivers didn’t 9 

complete full deliveries? 10 

A. When you ask that, there’s many possibilities where a 11 

driver could not make a complete deliver so --  12 

Q. Well, did any of those situations involve the situation 13 

where the driver didn’t make the complete delivery because 14 

they told the customer they weren’t going to deliver the 15 

complete delivery in the future? 16 

A. No. 17 

Q. Okay.  Now, how long had Boston Private been a customer 18 

of W.B. – how long has Boston Private been a customer of W.B. 19 

Mason? 20 

A. Forgive me for -- I don't know the exact amount of years, 21 

but I can tell you that they’ve been a customer longer than 22 

five and shorter than ten. 23 

Q. And during your years of experience with the company you 24 

became familiar with this client? 25 
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A. I have.  As you can tell, there’s another name on the 1 

e-mail, which is Craig Manning, who’s my sales manager in 2 

which I worked on the account with him directly many times. 3 

Q. Okay.  Did you ever speak with -- did you determine, 4 

after you received GC Exhibit 53, who the driver was in 5 

question about which the customer had raised the issue? 6 

A. I had. 7 

Q. And which driver was that? 8 

A. That was Marco Becerra Pozo. 9 

Q. Do you know if Mr. Becerra Pozo had a helper with him on 10 

October 1st, 2015? 11 

A. He did.  301 is a two man route. 12 

Q. Is it always a two man route? 13 

A. It always is. 14 

Q. And is there any reason why, to your knowledge, Mr. 15 

Becerra Pozo could not have utilized his helper on October 1st 16 

for the delivery at the Boston Private Bank? 17 

A. None that I was made aware of. 18 

Q. Did you ever speak with Mr. Becerra Pozo, for purposes of 19 

a complete name, about the issue raised in General Counsel 20 

Exhibit 53? 21 

A. I did. 22 

Q. And when was that? 23 

A. It was I believe the following day. 24 

Q. Okay.  And was there anyone else present for this 25 
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conversation? 1 

A. Tim Hallinan and Joel Burkowsky. 2 

Q. And why were Tim Hallinan and Joel Burkowsky present? 3 

A. I consult HR whenever I’m dealing with a situation like 4 

this. 5 

Q. Did you -- what degree of magnitude did you attribute to 6 

this issue? 7 

A. A great deal.  Once again, this is affecting the customer 8 

experience and affecting our ability to retain our customers. 9 

Q. What did Mr. Becerra say when you spoke with him 10 

regarding this issue? 11 

A. He -- I asked him if he had had interaction with this 12 

particular customer and which he said he had.  I asked him if 13 

he had instructed a customer that he would only deliver ten or 14 

so cases if they ordered 15 and leave the remaining on the 15 

truck and which he replied -- Marco replied that he had done 16 

that. 17 

 I also had asked him if he felt that he could have been 18 

perceived as rude during this interaction and which he also 19 

agreed.  And did he understand what type of position he puts 20 

the company in by making an executive decision like this with 21 

the customer. 22 

Q. What did he say with respect to that issue? 23 

A. He did acknowledge that that would make an issue for the 24 

cust -- for the company. 25 
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Q. With respect to the customer communication that you 1 

received that’s contained at the bottom of General Counsel 2 

Exhibit 53 and on top of the next page, was there anything 3 

about this customer communication that Mr. Becerra disputed 4 

when you spoke with him? 5 

A. No, he did not. 6 

Q. Did you ask Mr. Becerra to provide you with a statement 7 

regarding -- a written statement regarding what had happened? 8 

A. I did ask him that. 9 

Q. And what did he say? 10 

A. He declined. 11 

Q. Did he ever indicate why he declined? 12 

A. He did not give me a reason that I remember. 13 

Q. Did you interview any other drivers or anyone else 14 

regarding this issue as part of the investigation into it? 15 

A. Can you repeat that one? 16 

Q. Was anybody else interviewed, any other employees 17 

interviewed other than Mr. Becerra as a result of this 18 

investigation? 19 

A. I don’t believe so. 20 

Q. From your perspective was there any reason to speak with 21 

any other driver or helper regarding this issue? 22 

A. No. 23 

Q. Now, did you reach a conclusion after you reviewed 24 

General Counsel 53 and interviewed Mr. Becerra Pozo regarding 25 
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what should happen to his employment with the company? 1 

A. I had suggested that based on what had taken place and 2 

his admittance that it had taken place that he -- his position 3 

should be terminated with the company. 4 

Q. Did you consult with anyone else regarding this issue? 5 

A. I consulted with Joel Burkowsky on that. 6 

Q. And was a decision ultimately made regarding Mr. Becerra 7 

Pozo’s employment with W.B. Mason? 8 

A. There was. 9 

Q. And if you could direct your attention -- what was that 10 

decision? 11 

A. It was to terminate. 12 

Q. Do you know who communicated that decision to Mr. Becerra 13 

Pozo? 14 

A. That was Tim Hallinan. 15 

Q. Now, back to Joint Exhibit 2, Section 3.9 entitled 16 

Developmental Discipline Guidelines, if you could look again 17 

to the next page after that, Mr. DeAndrade, under definitions? 18 

A. Yup. 19 

Q. Was there a particular rule that came into play with 20 

respect to Mr. Becerra Pozo’s admitted actions? 21 

A. This would fall under insubordination as well. 22 

Q. And was Mr. Becerra Pozo terminated? 23 

A. He was. 24 

Q. And why was he terminated? 25 



856  

BURKE COURT REPORTING, LLC 

1044 Route 23 North, Suite 316 

Wayne, New Jersey  07470 

(973) 692-0660 

A. For insubordination. 1 

Q. Did you ever ask, prior to October 1st, 2015, did you 2 

ever ask Mr. Becerra Pozo whether or not you could help him 3 

make his job easier? 4 

A. I had not. 5 

Q. Did you ever give him his business card -- give him your 6 

business card in connection with a conversation where you 7 

asked him if you could help make his job easier? 8 

A. I did not. 9 

Q. Did you ever have any communications with Mr. Becerra 10 

Pozo where you indicated we’ll see what we can do to make 11 

things easier for you? 12 

A. His route was if not the busiest, one of the busiest, I 13 

may -- I believe I asked him if there were any challenges on 14 

his route in regards to any particular buildings that would 15 

make the route more manageable at some point. 16 

Q. Was this conversation, to the best of your recollection, 17 

prior to October 1st, 2015? 18 

A. I don't remember exactly. 19 

Q. Okay.  Do you remember during this conversation whether 20 

or not Mr. Becerra Pozo ever indicated that he needed help 21 

with the delivery to the Boston Private Bank, question mark? 22 

A. No, no, he did not ask me about that account. 23 

Q. Did he ever indicate to you at any point in time that you 24 

needed to work with him to work with that customer to lower 25 
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the volume of the product they had ordered? 1 

A. He had not. 2 

Q. Directing your attention, Mr. DeAndrade, to November of 3 

2015, you recall a former supply driver by the name of 4 

Claudio? 5 

A. Yes. 6 

Q. And Claudio’s last name is? 7 

A. Brandao. 8 

Q. You heard his testimony in this matter? 9 

A. I did. 10 

Q. In November of 2015, did you ever tell Claudio Brandao 11 

that you can’t do anything for him in terms of driving a 12 

tractor trailer because the Union has all these charges 13 

against you? 14 

A. That I did not. 15 

Q. Are you positive of that? 16 

A. Certain. 17 

Q. Did you ever tell Mr. Brandao or any other driver or 18 

driver helper of W.B. Mason that W.B. Mason would not work 19 

with thugs? 20 

A. I did not. 21 

Q. Does that sound like something you would say? 22 

A. It does not. 23 

 MS. VORRO:   Objection. 24 

 JUDGE CARISSIMI:   I’m going to sustain the objection to 25 
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the last question. 1 

 BY MR. SCHWARTZ:    2 

Q. You positive you never made that comment? 3 

A. I am positive. 4 

Q. How are you positive? 5 

A. It’s not something I would say. 6 

Q. Now, did you ever tell Claudio Brandao or any other 7 

driver or driver helper of W.B. Mason that after what has 8 

happened with the Union you could not give them raises? 9 

A. I did not. 10 

Q. Do you know Kenny DeAndrade? 11 

A. I do. 12 

Q. Were you present at a meeting the day the Union filed its 13 

petition with the NLRB on September 28th among the drivers and 14 

driver helpers? 15 

A. I was. 16 

Q. And approximately what time of day did that meeting take 17 

place? 18 

A. I believe that was evening. 19 

Q. And what took -— who was present from the company at that 20 

meeting? 21 

A. It was myself, Michael Meath, Joel Burkowsky, I believe 22 

Tim Hallinan and Chris Meehan. 23 

Q. Who is Chris Meehan? 24 

A. He’s the Chief Operating Officer of the company and my 25 
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boss. 1 

Q. And where is Chris Meehan’s office located? 2 

A. In the Boston branch. 3 

Q. Who from -- did anyone -- I apologize if I’ve already 4 

asked it.  Did anyone from the company do -- who on behalf of 5 

the company did the speaking at this meeting? 6 

A. Chris Meehan did. 7 

Q. Did anyone else on behalf of the company, either Mr. 8 

Meath, Mr. Burkowsky, or Mr. Meehan say anything on behalf of 9 

the company? 10 

A. Mr. Meehan did speak. 11 

Q. I’m sorry, besides Mr. Meehan did anyone else say 12 

anything? 13 

A. No one else spoke. 14 

Q. What is it that Mr. Meath -- I’m sorry, Mr. Meehan said? 15 

A. He read from a sheet of paper that acknowledged that the 16 

drivers had come together to have a Unionization, something 17 

along those effects. 18 

Q. Did he do anything other than reading from a prepared 19 

text? 20 

 MS. VORRO:   Your Honor, I’m going to object to this line 21 

of questioning.  There’s been no established date or -- 22 

 MR. SCHWARTZ:   Yes, it was, the day the petition 23 

arrived. 24 

 JUDGE CARISSIMI:   Yes, it was. 25 
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 MS. VORRO:   My apologies. 1 

 JUDGE CARISSIMI:   You may continue, Mr. Schwartz. 2 

 BY MR. SCHWARTZ:    3 

Q. Please continue with your description of what Mr. Meehan 4 

said the evening in question of September 28th. 5 

A. He just read that he’d received the petition for the 6 

drivers to form a Union and that was essentially it. 7 

Q. Did anyone from the company ever say at this meeting that 8 

W.B. Mason will never have a union? 9 

A. No, they did not. 10 

Q. Now, Mr. DeAndrade is currently working in the warehouse? 11 

A. Are you referring to Kenny DeAndrade? 12 

Q. I’m sorry, yes, Kenny. 13 

A. Yes, he is, he’s working in a Stamps Department. 14 

Q. Prior to working in the Stamps Department was Kenny 15 

DeAndrade a route driver? 16 

A. He was, Route 308. 17 

Q. Okay.  Route 308 and now know it begins with a 3 so it 18 

emanated out of the Boston branch. 19 

A. Correct. 20 

Q. And did you ever have any conversation after September 21 

28th, 2015 with Kenny DeAndrade where you asked him whether 22 

there was anything you could do to help change his route and 23 

make less work for him? 24 

A. I certainly did not. 25 
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Q. Was there any point in time after September 28th, 2015 1 

that you ever said to Kenny DeAndrade that you would look into 2 

changing his route? 3 

A. I did not. 4 

Q. Now, regarding Route 308 were there changes to Route 308 5 

that Mr. DeAndrade drove prior to September 28th, 2015? 6 

A. There was. 7 

Q. And could you describe for the Judge the nature of the 8 

changes that were made and why they were made? 9 

A. Sure.  I know you’re not familiar with Massachusetts, but 10 

in the suburban area there were three routes, 331, 332 and 308 11 

which encompass Natick, Wellesly, Newton, which are all towns 12 

that touch each other.  Those three routes have been in place 13 

for a while and they were starting to get pretty busy and we 14 

had some business that we knew that we’d be taking on, so we 15 

created a fourth route, which was called 316 and which Claudio 16 

actually drove. 17 

 And that was --  18 

Q. Claudio -- I’m sorry, Claudio Brandao? 19 

A. Excuse me, Claudio Brandao drove that route and that was 20 

to alleviate the pressure on the three routes, which was able 21 

to make a fourth route, which was back in June that that was 22 

implemented. 23 

 JUDGE CARISSIMI:   June of what year? 24 

 THE WITNESS:   June of 2015 and I believe it was June 3rd 25 
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to be exact. 1 

 JUDGE CARISSIMI:   Thank you.   2 

 BY MR. SCHWARTZ:    3 

Q. Were there any changes to Route 308 made after September 4 

28th, 2015? 5 

A. There was not. 6 

Q. After he moved to the warehouse to the Stamps Department 7 

did Mr. Kenny DeAndrade ever ask you about whether or not he 8 

was going to receive a wage increase? 9 

A. He did on several occasions. 10 

Q. And when was the most recent time you recall Mr. Ken -- 11 

Kenny DeAndrade asking you about that topic? 12 

A. I think he asked me about it within two weeks of today.  13 

I believe he texted me about that as well on top of phone 14 

calls and other things prior. 15 

Q. What did you say to Mr. DeAndrade in response to his 16 

inquiries?  17 

A. I told him I would look into it as it -- as he was now in 18 

the Stamps Department and that I would get back to him. 19 

Q. Did you get back to him? 20 

A. I did. 21 

Q. And when do you recall getting back to Mr. DeAndrade? 22 

A. I don’t remember the exact date.  It was two weeks ago in 23 

which I told him that he would be getting an increase, I just 24 

was unsure of when and what the amount would be. 25 



863  

BURKE COURT REPORTING, LLC 

1044 Route 23 North, Suite 316 

Wayne, New Jersey  07470 

(973) 692-0660 

Q. And was that the last conversation you had, to the best 1 

of your recollection, with Mr. DeAndrade about a wage increase 2 

issue? 3 

A. Yes. 4 

Q. In the last month or so, sir, have you had any 5 

conversations with Mr. DeAndrade regarding an NLRB subpoena? 6 

A. Yes. 7 

Q. And could you describe for the Judge what has occurred in 8 

terms of those conversations? 9 

A. Sure.  I’m trying to get my time line here based on where 10 

I am today.  So today is Friday? 11 

Q. Yes, correct. 12 

A. I want to say it was last week, perhaps Wednesday or 13 

Thursday.  And I apologize, if it wasn’t last week it would be 14 

the week prior on a Wednesday or a Thursday.  He texted me 15 

approximately 10:00 in the morning-ish and he’d written that 16 

he had received what he called a leather, which I interpreted 17 

as letter from the Board or the Union or whoever, however he 18 

referred to it, and received a subpoena to appear. 19 

 When I received the text message I was in a pretty 20 

consumed day with business.  And at the end of my day when I 21 

got a chance, I called him somewhere between 4:00 and 5:30.  I 22 

asked him if he was in the building, which he stated that he 23 

was.  Based on where he works and where I was a good meeting 24 

spot was our packing station, which is in the middle of the 25 
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warehouse, which I asked him to meet me at. 1 

 I had walked over to the packing station in which I 2 

engaged in another conversation with someone else while I was 3 

waiting for him and he approached me as I was speaking to 4 

someone else.  When that conversation ended, we started to 5 

talk.   6 

 He told me about the fact that he had received this 7 

letter and he was, you know, kind of nervous about it and he 8 

had said -- and I had said, you know, there’s nothing you can 9 

do about it.  If you receive a subpoena, as far as I know, you 10 

have to appear.  There’s nothing that you can really do at 11 

this point except show up. 12 

 He had asked me if I wanted to see the letter and I said 13 

to him I would look at it if that was something he wanted to 14 

show me, and which he said that he would.  And he told me that 15 

it was in his car and he walked me to his vehicle in which I 16 

sat in the front seat with him, which he pulled it out of, I 17 

believe a manila clasp envelope of some kind and which he 18 

handed to me. 19 

 I saw it.  It said that it was for June 13th at 10:00 20 

o’clock.  I said to him that I know that other people were 21 

subpoenaed for that same date so it looked like a general time 22 

for everyone to arrive.  I said don’t be nervous, just tell 23 

the truth and the rest is -- will take care of itself. 24 

Q. Did you at any time during this discussion with Mr. 25 
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DeAndrade or at any other time ask him about what the 1 

substance of his testimony before the NLRB would be? 2 

A. I had not. 3 

Q. Did you ever at any point in time ask any questions of 4 

Mr. DeAndrade about his involvement with the Union? 5 

A. I had not. 6 

Q. Did you ever at any point in time other than the 7 

discussion about the subpoena that you just testified to have 8 

any other discussions with Kenny DeAndrade regarding the Union 9 

or the NLRB? 10 

A. No, I had not. 11 

Q. Were the drivers -- were the supply drivers in Boston 12 

given their wage increases in December of 2015? 13 

A. No, they weren’t. 14 

Q. Could you describe for the Judge why the drivers in 15 

Boston were not given wage increases in 2015? 16 

A. Sure.  December was an interesting month for W.B. Mason.  17 

Although we were growing, we had overstaffed ourselves in 18 

anticipation of the consolidation of the competition, of 19 

Staples and Office Depot.  We looked at it in two different 20 

ways in which if the merger took place there would be a lot of 21 

chaos and they wouldn’t be able to focus on their business. 22 

 On the adverse side, the merger was blocked.  They would 23 

have to kind of go back to the drawing board and there would 24 

be a lot of customers that would be available for us to 25 
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capture.  Due to the fact that the time line in which we 1 

thought that would come to fruition hadn’t taken place as soon 2 

as we thought, we were overstaffed and our profitability 3 

wasn’t where we needed it to be. 4 

 Therefore, we weren’t in a position to make any changes.  5 

In fact, we had to do a reduction in force company-wide to 6 

stabilize ourselves and look at the forecast for the next 90 7 

days as to how this was going to play out with the SEC and the 8 

Staples and Office Depot merger. 9 

 MR. SCHWARTZ:   May we go off the record? 10 

 JUDGE CARISSIMI:   Off the record. 11 

(Discussion off the record.) 12 

 JUDGE CARISSIMI:   On the record. 13 

 BY MR. SCHWARTZ:    14 

Q. Are W.B. Mason drivers -- well, are W.B. Mason employees 15 

provided with cell phones? 16 

A. They are. 17 

Q. And how long has that program been in place? 18 

A. The what a benefit I believe has been in place for two 19 

years now, maybe three.  Time flies. 20 

Q. And what does that mean what a benefit? 21 

A. It’s a kind of play on words that we do at W.B. Mason.  22 

Any time that we can use the W and the B in some format we try 23 

and do that.  So we have a what a bargain store.  This is a 24 

what a benefit.  And it’s a benefit to all our employees.  If 25 
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you work at W.B. Mason, we provide you with a smart phone and 1 

by being with the company you get to have a free cell phone 2 

service in which is, you know, great if you don’t have to pay 3 

for your phone in our eyes. 4 

 And anybody who is related or that you want to add to 5 

your plan can be added for an additional rate of $55 as a flat 6 

rate.  So you know, a lot of people their phone plans include 7 

data and it usually runs in the hundreds.  And people save 8 

money right out of the gate.   9 

 So it was a huge hit and our employees really like it and 10 

it’s been great for all of us.   And we actually introduced it 11 

to the drivers first in the wave of employees that got it 12 

years ago.  And the sales people and managers got it last to 13 

kind of give you an idea of how we rolled out the program. 14 

Q. Does the company maintain records regarding the wireless 15 

numbers that the company is paying for that is associated with 16 

particular employees’ accounts? 17 

A. They do. 18 

 MR. SCHWARTZ:   And we are at Respondent’s Exhibit 17? 19 

(Respondent’s Exhibit 17 identified.) 20 

 JUDGE CARISSIMI:   Yes, that’s correct. 21 

 MR. SCHWARTZ:   And it is up on the smart board.  It is 22 

in the thumb drive listed as Oscar Castro’s phone usage. 23 

 MS. VORRO:   Your Honor, we’ll stipulate that the phone 24 

number that was on Mr. Cooper’s text yesterday was Mr. 25 
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Castro’s phone number. 1 

 MS. VORRO:   With that stipulation, Your Honor, I have no 2 

need for the exhibit. 3 

 JUDGE CARISSIMI:   All right. 4 

 You know what?  I don’t know, do we have the phone number 5 

in the record?  6 

 MR. SCHWARTZ:   We did put it in, Your Honor. 7 

 MS. VORRO:   Yes, Your Honor. 8 

 JUDGE CARISSIMI:   I think we do and I guess that’s all 9 

that’s necessary then.  All right.  And you’ll accept the 10 

stipulation or the offer of the stipulation? 11 

 MR. SCHWARTZ:   As I understand the stipulation, just so 12 

we’re clear on the record and we’re on the record I believe. 13 

 JUDGE CARISSIMI:   Yes, we are. 14 

 MR. SCHWARTZ:   The stipulation is that the wireless 15 

number 8 -- area code (857) 399-5517 is the wireless number 16 

assigned to Oscar Castro. 17 

 JUDGE CARISSIMI:   General Counsel agree? 18 

 MS. VORRO:   We accept that stipulation, yes. 19 

 JUDGE CARISSIMI:   Respondent agrees? 20 

 MR. SCHWARTZ:   Agree.  21 

 JUDGE CARISSIMI:   I’ll accept that stipulation. 22 

 MR. SCHWARTZ:   Thank you.  And with that I’ll withdraw 23 

the exhibit, Your Honor. 24 

 (Respondent’s Exhibit 17 withdrawn.) 25 
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 JUDGE CARISSIMI:   Very good. 1 

 MR. SCHWARTZ:   So we’re down to two exhibits on the 2 

thumb drive now. 3 

 JUDGE CARISSIMI:   Very good.  Okay. 4 

 MR. SCHWARTZ:   I have no further questions. 5 

 JUDGE CARISSIMI:   Very good.  Let’s go off the record 6 

briefly. 7 

(Discussion off the record.) 8 

 JUDGE CARISSIMI:   On the record. 9 

 It is now 12:25.  We’ve discussed off the record General 10 

Counsel reasonably would request some time to prepare for 11 

cross examination of Mr. DeAndrade who’s been testifying for a 12 

couple of hours now. 13 

 It doesn’t make any sense for us to take a break when we 14 

all agreed at 1:00 o’clock because we have no more than a 15 

couple of minutes of cross examination and then we’d have to 16 

adjourn the hearing for today. 17 

 So pursuant to an agreement by all parties, including 18 

myself, we’re now -- the General Counsel will have the time to 19 

prepare over the adjournment period and I’ll expect the 20 

General Counsel to be prepared to cross examine Mr. DeAndrade 21 

when we resume the hearing at 9:00 a.m. on Tuesday, June 21st. 22 

 Is there anything further that the counsel for Respondent 23 

would like to say today? 24 

 MR. SCHWARTZ:   Nothing further, Your Honor. 25 
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 JUDGE CARISSIMI:   From the General Counsel? 1 

 MS. VORRO:   Nothing, Your Honor, except have a great 2 

weekend. 3 

 JUDGE CARISSIMI:   Thank you very much.  I appreciate and 4 

I wish the same for all of you. 5 

 MR. SCHWARTZ:   Same to you. 6 

 JUDGE CARISSIMI:   And with that we’ll be in adjournment 7 

until Tuesday. 8 

 Off the record. 9 

(Whereupon, at 12:26 p.m., the hearing in the 10 

above-entitled matter was adjourned, to reconvene 11 

on Tuesday, June 21, 2016, at 9:00 a.m. in the 12 

same place.) 13 

 14 

 15 

 16 

 17 

 18 

 19 

 20 

 21 

 22 

 23 

 24 

C E R T I F I C A T E 
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I N D E X 1 
 2 

WITNESS             DIRECT  CROSS  REDIRECT  RECROSS  VOIR 3 
      DIRE 4 
 5 
Carlos DeAndrade    --     885 943 947     -- 6 
(Recalled) 7 

Carlos DeAndrade    952  -- -- --     955 8 
(Recalled)    964  967 --     --     -- 9 

10 
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E X H I B I T S 1 

EXHIBITS                   IDENTIFIED           RECEIVED 2 

GENERAL COUNSEL'S 3 

  GC-75  883  884 4 

  GC-76  883  884 5 

  GC-77  884  884 6 

  GC-78  918  919 7 

  GC-79  924  926 8 

  GC-80  921  922 9 

  GC-81(a) 975 977 10 

  GC-81(b) 976 977 11 

  GC-81(c) 976 977 12 

  GC-81(d) 976 977 13 

RESPONDENT'S 14 

  R-18  953  964 15 

  R-19  964  966 16 

  R-20  967  967 17 

18 
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P R O C E E D I N G S 1 

(Time: 9:22 a.m.) 2 

 JUDGE CARISSIMI:  On the record. 3 

 This is the resumption of the W.B. Mason hearing.  This is 4 

Tuesday, June 21st.  5 

 We've had some off the record discussions about an issue 6 

regarding documents sought pursuant to a subpoena.  Perhaps the 7 

General Counsel can now state the General Counsel's position 8 

with respect to where things are at regarding the subpoena 9 

production. 10 

 MS. VORRO:  Yes, Your Honor, thank you. 11 

 In the General Counsel's trial subpoena, we requested all 12 

texts between and among W.B. Mason supervisors, managers, and 13 

drivers.  We limited it -- through agreement of the parties, we 14 

limited that item to texts between September 1, 2015 and 15 

October 30, 2015, a two-month period. 16 

 Eventually, during the course of the hearing last week, we 17 

got the texts in a usable form, but the only texts we received 18 

were those between Carlos DeAndrade and the supply drivers.  19 

And the only texts from Mr. DeAndrade that we received were 20 

from -- were dated October 16, 2015 forward.  And October 16th 21 

happened to be the first day after the Union campaign was 22 

pretty officially defeated. 23 

 Additionally, when Benny Pitre testified on Friday, it 24 

became clear that there were some text messages that had not 25 
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been provided to the GC under subpoena.   1 

 After a discussion and order directing the Employer to 2 

produce whatever texts it had, the Employer did agree to 3 

produce those by yesterday, the 20th of June.  And as promised, 4 

on the 20th the Employer produced some texts to us.  The only 5 

texts that they produced were texts between Benny Pitre and 6 

supply drivers. 7 

 When asked about that, the Employer stated in an email 8 

that "Steve Larusso has no texts messages because he recently 9 

transitioned to a new phone.  Frank Hames has no messages 10 

because he deletes his messages daily.  Ryan Clifford has no 11 

messages because he recently transitioned to a new phone.  Jude 12 

Felix has no messages because he deletes his messages 13 

regularly.  Bob Federici has no messages because he deletes his 14 

messages daily.  John Velez has no messages because he deletes 15 

his messages weekly.  Josh Garvey has no messages because he 16 

deletes his messages monthly.  David Brownstein has no messages 17 

because he recently transitioned to a new phone.  Vic Jordan 18 

has no messages because he deletes his messages regularly.  19 

Eric Porter has no messages because he deletes his messages 20 

every other month." 21 

 Now, under Federal Rules of Civil Procedure 34, and 22 

particularly Rule 37(e), those rules address electronically 23 

stored information and the production of those types of -- that 24 

type of evidence. 25 
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 Essentially what 37(e) says, is that when litigation is 1 

anticipated a -- a party have a plan to preserve the 2 

information that is electronically stored.  The cases have 3 

interpreted that to go beyond the anticipation of litigation 4 

into such events as government investigations. 5 

 Now, during the investigation of these cases, the Employer 6 

was sent a Request for Evidence letter on October 9, 2015, in 7 

which they were asked to produce text messages of this exact 8 

same type that's at issue here.  So as early as October 9th of 9 

2015 they were on notice that we were searching for texts and 10 

that we expected to use them to investigate the case. 11 

 Later, in February of 2016, they received an investigative 12 

subpoena request, also requesting text messages of the type 13 

envisioned here.   14 

 And then finally, in the trial subpoena there was the 15 

final request for text messages. 16 

 Under Rule 37(e), when there is prejudice to a party 17 

because of an even good faith failure to provide electronically 18 

stored information, such as text messages, the party that is 19 

prejudiced is entitled to have the prejudice cured.  In some 20 

circumstances, that party is even entitled to adverse 21 

inferences, but certainly to a cure of the -- of the -- when -- 22 

a cure of the prejudice.  And the party is requested to take 23 

reasonable steps to preserve the information and to try to 24 

restore or replace it. 25 
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 I do just want to cite a First Circuit case that indicates 1 

that under Rule 37(e), "Bad faith is not a prerequisite for a 2 

finding or an order to try to cure the prejudice."  And that 3 

case is Robert Sacramona v. Bridgestone/Firestone, Inc., and 4 

the citation is 106 F.3d 444, a 1997 case out of the First 5 

Circuit. 6 

 There's a second case that is instructive because it goes 7 

through all of the elements of 37(e) and what is expected.  8 

Just want to cite that for the record, it's Rimkus -- 9 

R-I-M-K-U-S -- Consulting Group, Inc., v. Mickey G. Cammaratta.  10 

The citation is 688 F.Supp.2d 598 (2010), out of the United 11 

States District Court for the Southern District of Texas.   12 

 At this time, Your Honor, we are not going to put in 13 

documents establishing that these requests were made as early 14 

as October of 2015.  But we may do that before the hearing 15 

closes.  We will be consulting with regional management to 16 

discuss whether we want to take a special appeal of Your 17 

Honor's indication of how you plan to rule.  So for now we'll 18 

sit on that argument and decide later on today whether we're 19 

going to something further. 20 

 JUDGE CARISSIMI:  Very good. 21 

 Mr. Schwartz, would you like to state the Respondent's 22 

position? 23 

 MR. SCHWARTZ:  Just real briefly, Your Honor. 24 

 When this issue came up in testimony on Friday, per the 25 
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Court, per Your Honor's instructions, we responded, reached 1 

out, and communicated with each of the Goldstar supervisors or 2 

supervisors who were present at the Boston location during that 3 

period of September 1, 2015 through October 31, 2015, and 4 

communicated with the General Counsel in terms of its 5 

production of the subpoenaed documents, as started by Ms. 6 

Vorro, with respect to what was available and what was not 7 

available. 8 

 In particular, the texts from Mr. Pitre, who testified on 9 

Friday regarding those texts, and it was on that basis that 10 

Your Honor instructed the Respondent's to do the search that it 11 

did.  Mr. Pitre's texts for that period of time have been 12 

produced. 13 

 With respect to the other individuals, Respondent has 14 

explained to the General Counsel why those texts are not 15 

available.   16 

 The only other thing that I would note, Your Honor, at 17 

this point, and I'm not going to respond to the case law 18 

because I'm just becoming aware of this at this point, but with 19 

respect to the other individuals named, the only supervisor 20 

whose name has come up in this case to date as allegedly  21 

done -- doing something unlawful is Ryan Clifford.  And that 22 

was testimony that Mr. Brennan gave regarding a face-to-face 23 

conversation with Mr. Clifford, not via text.   24 

 There's been no other -- and I'm not saying this is the be 25 
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all, end all, but I'm simply stating our position, which is 1 

that with respect to the other individuals identified, there's 2 

been absolutely no testimony given that they were involved or 3 

identified in the complaint as any of the alleged bad actors 4 

shall we see under -- shall we say under either 8(a)(1) or 5 

8(a)(3).  So believe we've -- 6 

 And I would note that upon receipt of the General 7 

Counsel's trial subpoena, we made an immediate request to AT&T, 8 

the carrier, for these cell phone messages.  And attached to 9 

the subpoena -- to the request to the carrier the subpoenas 10 

from the General Counsel, the trial subpoenas, indicating that 11 

we were requesting this pursuant to a subpoena that we had 12 

received. 13 

 So our position is, we've done everything possible to 14 

produce, and we have in fact produced, any relevant text 15 

messages in this case that were available. 16 

 JUDGE CARISSIMI:  All right, as I indicated off the 17 

record, my inclination at this point would not be to order the 18 

Respondent to undertake some involved and esoteric search for 19 

further electronic records. 20 

 What I would ask is if somebody from counsel for the 21 

Respondent's team would try and contact AT&T today to see if 22 

they can raise anybody who can tell us the status of the 23 

request. 24 

 MR. SCHWARTZ:  We will have our paralegal do that this 25 
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morning, Your Honor. 1 

 JUDGE CARISSIMI:  I appreciate that.  2 

 At this point then, we will await the further 3 

determination by the General Counsel, perhaps further 4 

information from the carrier about whether or not additional 5 

text messages can be produced. 6 

 One of my reasons for -- at this point not being inclined 7 

to order further production is that this is a bargaining order 8 

case, where allegedly six employees have been unlawfully 9 

discharged.  It's in everybody's interest to have a resolution 10 

of that question, at least by me, as soon as possible. 11 

 I recognize the importance of documentary evidence to both 12 

parties, but under the Sedona Principles, I'm required to 13 

balance the relevancy of the requested information with regard 14 

to the cost of production and the effect of such request on the 15 

overall litigation of the case.  So if necessary, I will make a 16 

formal ruling, if we get to that point, but I'm hopeful that 17 

there is some basis to be able to close this record in this 18 

setting, so that we can all get briefs filed and we can go 19 

ahead to a decision.  But we will wait the further developments 20 

and then we will perhaps more formally indicate what I'm going 21 

to do when we get to that point.  All right? 22 

 MS. VORRO:  Thank you, Your Honor. 23 

 JUDGE CARISSIMI:  Very good. 24 

 So it appears that -- we're going to go off the record now 25 
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briefly.   1 

(Whereupon, a brief recess was taken.) 2 

 JUDGE CARISSIMI:  On the record. 3 

 We have some documents that were produced that we're now 4 

going to introduce into evidence.  My understanding is that 5 

there is -- well, I'll have the General Counsel describe 6 

briefly for the record what these are, and then I will have the 7 

Respondent state their position on the record -- 8 

 MS. VORRO:  Thank you -- 9 

 JUDGE CARISSIMI:  -- as to their admissibility.  You may 10 

proceed. 11 

 MS. VORRO:  Thank you, Your Honor. 12 

(General Counsel's GC-75 marked.) 13 

 MS. VORRO:  General Counsel Exhibit 75 is a series of text 14 

messages between Benny Pitre and David Palmer, who is a supply 15 

driver.  And they are dated October 16, 2015 through October 16 

30, 2015. 17 

 Shall I keep going? 18 

 JUDGE CARISSIMI:  Why don't you go ahead and -- well, on 19 

this particular occasion, we can have a description of all of 20 

them. 21 

 MS. VORRO:  Okay. 22 

 JUDGE CARISSIMI:  And then we can move to introduce them.  23 

All right. 24 

(General Counsel's GC-76 marked.) 25 
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 MS. VORRO:  General Counsel's 76 is a series of text 1 

messages between supply driver Carlos Pina and Benny Pitre, 2 

dated 9/2/2015 through 10/28/2015. 3 

(General Counsel's GC-77 marked.) 4 

 MS. VORRO:  And General Counsel Exhibit 77 is a series of 5 

text messages between Sean Brennan and Benny Pitre, dated from 6 

9/1/2015 through 10/7/15. 7 

 And at this time, I would move to admit those three 8 

exhibits. 9 

 JUDGE CARISSIMI:  Is there any objection from Respondent 10 

for 75, 76, or 77? 11 

 MR. SCHWARTZ:  No objection, Your Honor. 12 

 JUDGE CARISSIMI:  They are admitted.  75, 76, and 77 are 13 

all received. 14 

 MS. VORRO:  Thank you. 15 

(General Counsel's GC-75 to GC-77 received.) 16 

 JUDGE CARISSIMI:  And now we may return to the witness 17 

testimony.  So, counsel for Respondent, you're going to  18 

recall -- 19 

 MR. SCHWARTZ:  Mr. DeAndrade. 20 

 JUDGE CARISSIMI:  -- Mr. DeAndrade. 21 

 Mr. DeAndrade, you may take a seat, sir.  I've previously 22 

administered the oath to you, so I will not do it again.  But 23 

I'll merely remind you, sir, that you are still under oath. 24 

 THE WITNESS:  Thank you. 25 



885  

BURKE COURT REPORTING, LLC 
1044 Route 23 North, Suite 206 

Wayne, New Jersey 07470 
(973) 692-0660 

(Whereupon,  1 

CARLOS DEANDRADE, 2 

having previously been called as a witness by and on behalf of 3 

the Respondent and, after having been previously sworn, was 4 

examined and testified as follows:) 5 

 MS. VORRO:  Your Honor, may I have one moment? 6 

 JUDGE CARISSIMI:  Yes. 7 

 MS. VORRO:  Off the record? 8 

 JUDGE CARISSIMI:  Off the record. 9 

(Whereupon, a brief recess was taken.) 10 

 JUDGE CARISSIMI:  On the record. 11 

 Mr. Schwartz, you may proceed with the examination. 12 

 MR. SCHWARTZ:  I believe it was -- I had no further 13 

questions and it was cross-examination. 14 

 JUDGE CARISSIMI:  That is correct.  We did -- we did 15 

manage to complete your examination.  So we're now ready for 16 

cross-examination by General Counsel. 17 

 MS. VORRO:  Thank you, Your Honor. 18 

CROSS-EXAMINATION 19 

BY MS. VORRO:  20 

Q Good morning, Mr. Carlos -- sorry, Mr. DeAndrade.  As you 21 

know, my name is Elizabeth Vorro and I represent the General 22 

Counsel of the National Labor Relations Board. 23 

 I want to talk about "the season" first.  When does the 24 

season end? 25 
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A Generally ends in September, close of our fiscal -- school 1 

season is about wrapped up.  Give or take. 2 

Q And once the season ends you no longer need helpers?  3 

Driver helpers? 4 

A We don't need any seasonal helpers. 5 

Q So in early October of 2015, you no longer needed driver 6 

helpers; is that correct? 7 

A No.  We don't need any seasonal helpers. 8 

Q So is it fair to say that there's nothing a-typical about 9 

the layoffs of Kerry -- Kerby Chery, Elton Ribeiro, and Jason 10 

Cobbler? 11 

A Nothing a-typical about it. 12 

Q Can you name any seasonal driver helpers that have been 13 

laid off in the last three years? 14 

A There's a -- almost 400 people in my building that I 15 

interact with.  I can't tell you any names.  I can you that 16 

there were four or five other people that were seasonal that 17 

were let go the same exact day, outside of those three. 18 

Q Driver helpers? 19 

A Seasonal driver helpers. 20 

 COURT REPORTER:  Can we go off the record? 21 

 THE WITNESS:  Or just seasonal employees. 22 

 JUDGE CARISSIMI:  Off the record. 23 

(Whereupon, a brief recess was taken.) 24 

 JUDGE CARISSIMI:  On the record. 25 
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 MS. VORRO:  Thank you, Your Honor. 1 

CROSS-EXAMINATION (continued) 2 

 MS. VORRO:  May I have General Counsel 32? 3 

BY MS. VORRO:  4 

Q I'm showing you what's in evidence as General Counsel 32, 5 

which was provided under subpoena to the General Counsel.  If 6 

you would take a look at the driver helpers on this list, which 7 

dates back to -- hire date of 2013, can you identify any driver 8 

helpers that have been laid off after the season in the last 9 

three years? 10 

A Jason Cobbler, Elton Ribeiro, Kerby Chery. 11 

Q Is that it? 12 

A As far as I can tell.  Perhaps Joel Sanchez. 13 

Q Well, what -- does -- what's your understanding of Mr. 14 

Sanchez's reason for termination? 15 

A Well, the sheet -- the sheet reads that it says 16 

"tardiness." 17 

Q Thank you. 18 

 Now, W.B. Mason likes to promote from within whenever it 19 

can; is that correct? 20 

A Yeah.  I think like most companies. 21 

Q It's good for morale?  Is it?  I mean, it's good for 22 

morale? 23 

A I would think so, yeah. 24 

Q And it makes sense to hire people who know the culture of 25 
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the company and the -- drive the routes? 1 

A Yeah. 2 

Q Now, drivers rise through the ranks frequently to become 3 

Goldstars?  That's where Goldstars come from? 4 

A That is one of the places where Goldstars come from, yes. 5 

Q And you rose through the ranks from sales to branch 6 

manager? 7 

A Correct. 8 

Q And seasonal employees often get hired on as regular 9 

employees? 10 

A I wouldn't say "often."  They have the opportunity to 11 

become an employee. 12 

 MS. VORRO:  I'm sorry, I should not have returned GC-32.  13 

Thank you. 14 

BY MS. VORRO:  15 

Q If you look at the right hand column of General Counsel 16 

Exhibit 32, of the 14 seasonal drivers -- driver helpers who 17 

appear on this list, is it fair to say that from this three-18 

year snapshot half of them were later hired as a -- as regular 19 

employees? 20 

A Yes.  I would say that Frank Soriano became a supply 21 

driver.  Dan Ross became a supply driver.  Jordan Repucci 22 

became a supply driver before losing his position at the 23 

company. 24 

Q Um-hum. 25 
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A And Rod is a warehouse employee in our water department. 1 

Q Who did you just refer to last? 2 

A Rod Meneide.  He is the middle line, almost kind of by 3 

himself. 4 

Q And he -- he also was moved to a permanent position? 5 

A Correct. 6 

Q As were all of the people -- the seven people identified 7 

with notes in the right hand column; is that correct? 8 

A I don't follow -- 9 

Q Well -- 10 

A -- what seven you're talking about. 11 

Q Do you see seven notations in the right hand column?  They 12 

all say -- start with the words "Position change." 13 

A Yes. 14 

Q And those notations indicate that each of those seven 15 

individuals went from a seasonal position to a regular 16 

position; is that correct? 17 

A Yes, that's what that states. 18 

Q Now, it's your call, isn't it, to determine when seasonal 19 

helpers are no longer needed? 20 

A Correct. 21 

Q Now, before October of 2015, Marco Becerra had no customer 22 

complaints of any kind; is that correct? 23 

A The answer would be yes.  I can't remember the date of the 24 

customer complaint that we did receive.  So if you're asking me 25 
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outside of that one, the answer would be yes. 1 

Q Was there any documentation of it? 2 

A Of the complaint that I did receive? 3 

Q Other than the one that he was fired for. 4 

A There was no other complaint that I'm aware of. 5 

Q Okay.  So he received -- before October of 2015, there 6 

were no complaints on -- regarding Marco Becerra -- 7 

A Correct. 8 

Q -- is that correct? 9 

A Correct. 10 

Q And he had no discipline of any kind in his personnel 11 

file? 12 

A Correct. 13 

Q Now, when you have customer complaints, Joel Burkowski 14 

doesn't typically sit on the -- in on the meetings to discuss 15 

them with the employee, does he? 16 

A He does. 17 

Q All the time? 18 

A Fairly consistently when I have them. 19 

Q Every time there's a customer complaint, Mr. Burkowski 20 

sits in on the meeting with the employee to discuss the 21 

customer complaint? 22 

 MR. SCHWARTZ:  Objection, asked and answered.  He said 23 

fairly consistently. 24 

 JUDGE CARISSIMI:  I'll overrule the objection.  You can 25 
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answer, sir. 1 

 THE WITNESS:  Not every single time. 2 

BY MS. VORRO:  3 

Q And when a -- an employee has a first complaint, when it's 4 

the first time that an employee has a complaint on his record, 5 

would it be typical for Mr. Burkowski to sit in on that? 6 

A Whether it's a first complaint or not does not decided is 7 

Joel Burkowski is with me or not. 8 

Q Now, in -- 9 

(Counsel confer.) 10 

BY MS. VORRO:  11 

Q Now, you were informed in January 2013 about a complaint 12 

from Gourmet Caterers concerning one of your drivers. 13 

A Yeah. 14 

Q Do you recall that? 15 

A I believe that was Eli Paul. 16 

Q Yes.  And in that complaint, Gourmet Caterers reminded the 17 

company that it had stopped doing business with the company in 18 

the past? 19 

A Correct. 20 

Q And the Complainant said she didn't know if she could 21 

continue placing orders with W.B. Mason? 22 

A I prefer to have the email in front of me, if I could, to 23 

just --  24 

 MS. VORRO:  May I have General Counsel 44, please? 25 



892  

BURKE COURT REPORTING, LLC 
1044 Route 23 North, Suite 206 

Wayne, New Jersey 07470 
(973) 692-0660 

 THE WITNESS:  Thank you. 1 

 MS. VORRO:  If you need a moment to review that document. 2 

(Witness examined the document.) 3 

 THE WITNESS:  Yeah. 4 

BY MS. VORRO:  5 

Q So does this refresh your memory -- 6 

A It does. 7 

Q -- about the complaint? 8 

 And this was an account that you had been working to get 9 

back for a long time?  You personally; is that correct? 10 

A Yeah.   11 

 Coincidentally, when I started in sales this was my 12 

territory, and I know Carol pretty well.  I actually opened 13 

this account before becoming a trainer and transferring it over 14 

to a sales person.  And that sales person that it was 15 

transferred over, wasn't very good.  Had eventually left the 16 

company and was a lot of shrapnel, if you will, left behind and 17 

losing some customers in -- only that sales rep. 18 

 Also, we had some driver or delivery issues that were 19 

never addressed because the sales rep never had communicated 20 

them to us. 21 

 Tommy Gennitossia, who was a rep who was a very good one, 22 

had managed for us to get the account back.  Eli, whose a very 23 

nice guy, has a little bit of a language barrier himself -- 24 

 MS. VORRO:  Objection, Your Honor, this is going way 25 
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beyond the question now. 1 

 JUDGE CARISSIMI:  Yeah, just -- just really restrict your 2 

answer to the -- 3 

 THE WITNESS:  Okay.  So my point is, in this instance she 4 

had an issue with how he was presenting himself.  He appeared 5 

to be rude. 6 

 I went and spoke with her and I know the driver -- 7 

 MS. VORRO:  Objection, Your Honor.  Again, I've asked a 8 

specific question. 9 

 JUDGE CARISSIMI:  The question was quite specific, sir.  10 

If you want to hear the question again --  11 

 THE WITNESS:  Can you tell me the question again, please? 12 

BY MS. VORRO:  13 

Q This was an account that you had spent a year trying to 14 

win back; is that correct? 15 

A Yes. 16 

Q And now you had a customer saying, "It's all coming back 17 

to me.  I remember why I left W.B. Mason." 18 

A Yes. 19 

Q Now, Eli was not disciplined for this issue with the 20 

customer; is that correct? 21 

A No.  But I had spoken with him. 22 

Q The customer had reported that he was rude, that he 23 

doesn't speak to anyone, that he got another order wrong, and 24 

then she had a customer service issue, and was very unhappy; is 25 
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that all correct? 1 

A Yes. 2 

Q And Mr. Paul had not gotten a good performance review 3 

during his annual review; is that correct? 4 

 JUDGE CARISSIMI:  That's in the document, isn't it, 5 

Counsel?  Do I need the Witness to tell me what I can read? 6 

 MS. VORRO:  I guess not, Your Honor.  I'll withdraw it. 7 

BY MS. VORRO:  8 

Q Now, the -- there was nothing documented in Mr. Paul's 9 

file about any kind of verbal counseling or discipline for 10 

this; is that correct? 11 

A I just had a coaching moment with him. 12 

Q And again, nothing documented in his file? 13 

A No.  I have coaching moments all the time. 14 

Q A conversation? 15 

A Yeah. 16 

Q So there was no disciplinary meeting at all? 17 

A I didn't feel it was a -- there was a need for discipline. 18 

Q And so Mr. Burkowski didn't have any meeting with Mr. Paul 19 

over this issue? 20 

A No. 21 

Q Now, in October of 2012, were you the branch manager at 22 

that time? 23 

A Yes. 24 

Q Now, at that time, you were informed about a driver named 25 
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Matt Cadoff? 1 

A Correct. 2 

Q Who had some customer service issues? 3 

A Yeah. 4 

Q Do you recall that? 5 

A I do. 6 

Q Would it refresh your memory to see paperwork on that 7 

complaint? 8 

A No.  I believe you're referring to the -- situation. 9 

Q I am.  I'm referring to a customer called Walker &  10 

Dunlop -- 11 

A Yeah. 12 

Q -- on October 9th of 2012.  That customer asked for a new 13 

driver; is that correct? 14 

A I don't believe he asked for a new driver.  I believe he 15 

said that his boss would probably like to have a new driver. 16 

Q Now, the customer reported to the company that Mr. Cadoff, 17 

"Clearly hates his job."  Is that correct? 18 

A That was his opinion that he stated in the email. 19 

Q Every customer complaint is the customer's opinion; is 20 

that correct? 21 

A Yes. 22 

Q And he's negative?  The customer reported that he was 23 

negative? 24 

A Yes. 25 
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Q Now, Mr. -- the customer also reported to the company that 1 

Mr. Cadoff had complained that the customer's orders were too 2 

big; is that correct? 3 

A Yes. 4 

Q And told the customer "You shouldn't place such large 5 

orders on Fridays."  Is that correct? 6 

A Yes.  That's what the email says. 7 

Q The customer told the company that the driver acted like 8 

large orders were a burden? 9 

A Yes. 10 

Q Now, any time a driver instructs a customer regarding what 11 

to order and how much to order, that would be a problem, 12 

wouldn't it? 13 

A It would.  In this case -- 14 

Q That would be a problem, wouldn't it? 15 

A It would. 16 

Q And that's especially if he tells the customer that the 17 

customer should be ordering less than he's ordering? 18 

A If he's telling the customer to order less? 19 

Q Yes.  That would be a major problem? 20 

A It would be against what we want to do with our customers. 21 

Q And it would be against what -- withdrawn. 22 

 Now, again, this was a customer that W.B. Mason had lost 23 

in the past; is that correct? 24 

A Correct. 25 
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Q And the person who filed the complaint with your company 1 

had, sort of, gone out on a limb to get W.B. Mason back in the 2 

building? 3 

A Yes. 4 

Q And when W.B. Mason went back to deliver to Walker & 5 

Dunlop, Mr. Cadoff's comment was "That sucks," is that correct? 6 

A That's what the customer stated, yes. 7 

Q Now, Mr. Cadoff was not disciplined for this incident; is 8 

that correct? 9 

A No, he was spoken to. 10 

Q And Mr. Burkowski was not present when Mr. Cadoff was 11 

"spoken to," is that correct? 12 

A Can you ask that again, please? 13 

Q Mr. Burkowski was not -- did not sit in on the meeting 14 

where Mr. Cadoff was spoken to? 15 

A I spoke with them on both occasions in the warehouse,  16 

one-on-one. 17 

Q That's not the question I asked.  It was a one-on-one 18 

conversation that Mr. Burkowski was not involved in? 19 

A Correct. 20 

Q In fact, Mr. Burkowski only gets involved when there might 21 

be a termination; is that correct? 22 

A No.  He gets involved when I have a situation that I'm 23 

going to document and discipline someone. 24 

Q Now, in about March 2011, you were not the branch manager; 25 
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is that correct? 1 

A I don't believe I was. 2 

Q But you were the sales manager? 3 

A I was. 4 

Q Do you recall a complaint about a driver from Mass Eye & 5 

Ear Laser? 6 

A I would have to refresh myself on that, please. 7 

 MS. VORRO:  May I have General Counsel 49, please? 8 

 THE WITNESS:  Thank you. 9 

BY MS. VORRO:  10 

Q Is the person -- oh, sorry, I'll give you a moment to 11 

review it. 12 

(Witness examined the document.) 13 

BY MS. VORRO:  14 

Q Do you recall this incident?  Was it reported to you at 15 

the time? 16 

A I don't remember this one specifically. 17 

Q When did you learn about it? 18 

A I think I saw this email last week. 19 

Q But you were the sales manager at the time, right? 20 

A Yes. 21 

Q And this ultimately was a customer service and sales 22 

issue? 23 

A Sure. 24 

Q And the customer specifically asked that the driver get a 25 
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warning; correct? 1 

A I -- that's what -- that is what the customer service 2 

person is quoting from the customer. 3 

Q Now, is -- do you know whether this Matt is also Matt 4 

Cadoff? 5 

A In this case, I don't believe Matt is -- it's handwritten 6 

and I don't know which Matt it would be.  There would not be a 7 

Matt in that area. 8 

Q So -- 9 

A I -- I decipher that Matt was our maintenance person and 10 

someone was wondering who it was. 11 

Q So you don't know who the complaint was issued against? 12 

A Not -- not specifically.  No. 13 

Q Well, not specifically or -- 14 

A Like I can -- 15 

Q -- you don't know? 16 

A -- speculate.  I can speculate, but that wouldn't be 17 

accurate. 18 

Q Now, when you were sales manager, do you recall the law 19 

firm of Pasternak, Blankstein and Lund complaining about Rob 20 

Carter? 21 

A I don't specifically.  I know the account, but I don't 22 

know if I was aware of it or not. 23 

Q You were the sales manager at the time; is that correct? 24 

A Correct. 25 
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 MS. VORRO:  May I have General Counsel 39, please?  Thank 1 

you. 2 

(Witness examined the document.) 3 

BY MS. VORRO:  4 

Q I've just handed you General Counsel 39, which is a 5 

performance correction notice, and the name on it Rob Carter.  6 

Have you had a chance to take a look at that? 7 

A I -- I have. 8 

Q And in this performance correction notice the employee was 9 

given a verbal correction after you lost the customer's 10 

business altogether; is that correct? 11 

A Correct. 12 

Q In December 2013, a customer named JMC indicated that they 13 

didn't want Darrell Acker delivering to them anymore; is that 14 

correct? 15 

A Yes. 16 

Q Do you recall that situation? 17 

A Yeah.  I think there was a -- something about a laptop or 18 

something went missing. 19 

Q And -- there was a missing laptop; correct? 20 

A Yeah.  Yeah. 21 

Q And Mr. Acker was not disciplined; is that correct? 22 

A No, he was not. 23 

Q And so Mr. Burkowski was not involved in speaking to the 24 

employee? 25 
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A Correct. 1 

Q Now, Rob Coppola also had complaints from a customer in 2 

June of 2012 from Children's Hospital.  Do you recall that? 3 

A I do not. 4 

Q You weren't even involved in this one in any capacity; is 5 

that correct? 6 

A I don't know.  I would have to -- if there's 7 

documentation, I would prefer to see it. 8 

 MS. VORRO:  May I please have General Counsel 52? 9 

(Witness examined the document.) 10 

BY MS. VORRO:  11 

Q Now, Mr. Coppola was a supply driver; is that correct? 12 

A Yes. 13 

Q And he's no longer with the company? 14 

A Correct. 15 

Q You were not copied on any of these emails; correct? 16 

A I was not. 17 

Q Were you the branch manager at the time? 18 

A I was. 19 

Q So not all customer complaints even cross your desk; is 20 

that fair to say? 21 

A I wouldn't say that if I'm not copied on a email doesn't 22 

mean that I'm not aware of it. 23 

Q Okay.  Well, were you aware of this?  You testified a -- 24 

were you aware of it? 25 
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A I can't say that I was.  I don't know.  1 

Q Now, what facilities does Joel Burkowski have oversight 2 

of? 3 

A I believe he's the director of human resources, so I would 4 

assume all of them.  I am just aware of that he oversees me, 5 

specifically, as well.  So. 6 

Q And do you know how many employees he has authority over? 7 

A I do not know. 8 

Q Where is his office? 9 

A Brockton, Massachusetts.  Which is our corporate office. 10 

Q Now, when there's a serious violation of work rules or 11 

history of attendance problems, you conduct a thorough 12 

investigation? 13 

A Yes. 14 

Q And if not you personally, then someone under your 15 

supervision? 16 

A Correct. 17 

Q Or -- is Tim Hallinan under your supervision? 18 

A It's a dotted line.  He works for corporate, but is there 19 

to assist me in HR matters. 20 

Q So he might also conduct an investigation if there's a 21 

serious matter? 22 

A Yeah.  I would ask him to do so. 23 

Q And that's part of your job, to make sure employees are 24 

following company rules and policies? 25 
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A Yes. 1 

Q And also to correct them when they're not? 2 

A Yes. 3 

Q So after you conduct an investigation, or have one 4 

conducted for you, you make a decision regarding the level of 5 

discipline that should be imposed? 6 

A Yes. 7 

Q And when you believe someone should be terminated, you 8 

communicate with Mr. Burkowski? 9 

A Correct. 10 

Q And you communicate by email?  Or some other form? 11 

A Phone. 12 

Q Always by phone? 13 

A I -- I don't keep track of how I do it, but I often talk 14 

on the phone. 15 

Q Well, do you recall sending Mr. Burkowski emails regarding 16 

employees who needed to be disciplined? 17 

A No. 18 

Q So when you call him, you are -- since you're not emailing 19 

him, you are clearly not sending him the supporting documents 20 

from the investigation? 21 

A No.  I believe generally I would have Tim do that, because 22 

he's usually gathering information. 23 

Q And your recommendations go along with that when you talk 24 

to him? 25 
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A Correct. 1 

Q Now, he doesn't conduct additional interviews, does he? 2 

A I wouldn't be able to speak for Joel. 3 

Q To your knowledge, does he ever meet with the employee to 4 

get his side of the story? 5 

A Yes.  If he wants to. 6 

Q Okay. 7 

A Or feels it's necessary. 8 

Q To your knowledge, has he ever done this? 9 

A Yes. 10 

Q When? 11 

A I believe that he did that with Oscar. 12 

Q Met alone with Oscar to conduct an investigation? 13 

A Not alone, but he met with him.  I don't know if it alone 14 

or not, but I know that he met him. 15 

Q Okay.  Other than the individuals terminated during the 16 

organizing campaign in 2015, are you aware of any specific 17 

individuals Mr. Burkowski has ever met with to conduct an 18 

investigation? 19 

A I don't -- I don't recall. 20 

Q Now, in October of 2015, before you even met or 21 

investigated Mr. Brennan's delivery issue, Sean Brennan's 22 

delivery issues, Mr. Burkowski was already involved in 23 

meetings; is that correct? 24 

A I don't -- I don't understand the question. 25 
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Q Well, Mr. Brennan was suspended following a meeting 1 

between yourself, Mr. Hallinan, and Mr. Burkowski; is that 2 

correct? 3 

A Yes. 4 

Q And after that meeting you conducted an investigation to 5 

determine whether he should be discharged? 6 

A Yes. 7 

Q So Mr. Burkowski was sitting in on meetings even before 8 

there was an investigation in that situation? 9 

A In that situation, yes. 10 

Q Now, I want to ask you about some terminations that the 11 

company has done. 12 

 Do you -- are you familiar with a Rob Errico? 13 

A I know his name and he was -- he was here briefly, so 14 

yeah, I know who he is. 15 

 MS. VORRO:  I would like to have General Counsel 55, 16 

please. 17 

 THE WITNESS:  Okay.  Thanks. 18 

BY MS. VORRO:  19 

Q Now, General Counsel 55, at the -- starting with the 20 

middle of Page 1 and continuing to the -- two-thirds of the way 21 

down on Page 3 relates to Boston employees; is that correct? 22 

A Yes. 23 

Q Now, if we go up to Mr. Errico, who is at about a quarter 24 

of the way down Page 2, he was hired in March of 2015; correct? 25 
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A Yes. 1 

Q And he was terminated in September of -- late September of 2 

2015, specifically the 23rd. 3 

A Yeah. 4 

 MR. SCHWARTZ:  Try to keep it "Yes." 5 

 THE WITNESS:  Yes.  I'm sorry. 6 

 MR. SCHWARTZ:  Answer "Yes" or "No." 7 

 THE WITNESS:  Yes.  Sorry. 8 

 MR. SCHWARTZ:  Sorry, Your Honor. 9 

 JUDGE CARISSIMI:  That's quite alright.  I'm glad you did. 10 

 MS. VORRO:  Thank you. 11 

BY MS. VORRO:  12 

Q And he was fired a no-call/no-show? 13 

A That's what the data states. 14 

Q Do you have any recollection of why he was terminated? 15 

A No-call/no-show.  16 

Q How many times, if you know, did Mr. Errico fail to show 17 

up for work before being fired? 18 

A I don't know. 19 

Q Do you know if there's a formula that the company uses for 20 

how many times that can happen before someone is fired? 21 

A For a no-call/no-show? 22 

Q Yes. 23 

A To my knowledge it's -- no-call/no-show is grounds for 24 

termination. 25 
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Q So one no-call/no-show gets you fired? 1 

A I would say yes. 2 

Q And that's pretty automatic? 3 

A As far as I'm concerned. 4 

Q Do you know who delivered the news of his discharge to Mr. 5 

Errico? 6 

A I do not. 7 

Q Now, let's look at another termination on Page 2 of 8 

General Counsel 55, the name is, I'm sorry, the name is 9 

Chanthon Lim.  I'm pretty sure I'm butchering his name.  It's 10 

about two-thirds of the way down Page 2.  Do you recall Mr. 11 

Lim? 12 

A I personally do not.  Chanthon? 13 

Q Do -- do you see him on the list? 14 

A I do. 15 

Q He was hired on 9/28/2015 and fired four days later, 16 

10/2/2015? 17 

A Okay. 18 

Q Do you hire all employees -- all supply drivers? 19 

A Not every single one. 20 

Q If you don't hire them, who hires them? 21 

A Tim. 22 

Q Tim Hallinan? 23 

A Yeah.  I'm consulted, but I don't meet every single one. 24 

Q Okay.  So you don't remember Mr. Lim at all? 25 
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A No.  The name sounds familiar but I don't -- I can't put a 1 

face to it. 2 

Q And if someone is -- it says on this document that he was 3 

unable to perform the job.  What -- what would that mean in 4 

your understanding? 5 

A I couldn't answer that. 6 

Q But he only worked there for four days? 7 

A That's what it says. 8 

Q Now, do you recall Jordan Repucci? 9 

A I do. 10 

Q And do you -- he was a supply driver? 11 

A Yes. 12 

Q Do you recall an incident in which he showed up at work 13 

appearing impaired? 14 

A I do remember that conversation, yes. 15 

Q Do you recall who reported it to you? 16 

A Tim had mentioned it to me.  And I believed Ryan Clifford 17 

had mentioned it to me. 18 

 MR. SCHWARTZ:  "Tim" being Tim Hallinan? 19 

 THE WITNESS:  Tim Hallinan. 20 

BY MS. VORRO:  21 

Q Do you recall how me communicated it to you? 22 

A Over the phone. 23 

Q Now, did you get involved in this situation? 24 

A I did.  Meaning, I had them investigate and find out what 25 
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was going on and then I was told. 1 

Q And what were you told? 2 

A That he, after being approached about it, he left. 3 

Q He left voluntarily? 4 

A Yes. 5 

Q So he wasn't terminated? 6 

A I don't know what the classification is.  7 

Q So if he were on a company document saying that he was -- 8 

that there was a termination, which I understand is a generic 9 

term, for violation of rules, would that mean anything to you?  10 

I'm -- he's not on General Counsel 55.  But he was terminated; 11 

correct?  Or he did leave? 12 

A I don't know how that was classified when he walked off 13 

the job. 14 

Q Now, John Gorgansano; is that a familiar name? 15 

A It is not. 16 

Q What about an employee named Melvin, last name unknown? 17 

A Santiago perhaps. 18 

Q Was he terminated? 19 

A If we're talking about Melvin Santiago, he was. 20 

Q For an OUI violation -- 21 

A Correct. 22 

Q -- correct? 23 

A Correct. 24 

Q Okay.  Now, other than the individuals we have discussed, 25 
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and the individuals named in the complaint, can you think of a 1 

single supply driver or helper that was terminated for a non-2 

attendance reason in the last five years? 3 

A For non-attendance reason? 4 

Q Non-attendance related reason, such as excessive 5 

tardiness, no-call/no-show, something other than those kinds of 6 

reasons? 7 

A Well, we just -- Melvin Santiago was an OUI. 8 

Q Yes.  Other than the individuals we've already named. 9 

A Off the top of my head I can't think of anything. 10 

Q Now, besides Marco Becerra and Sean Brennan, have there 11 

been any other drivers or driver helpers terminated for 12 

insubordination since you've been branch manager? 13 

A Off the top of my head I can't think of anything. 14 

Q Now, you're responsible for the -- are you responsible for 15 

the discipline of all Boston employees? 16 

A Yes. 17 

Q Not just drivers? 18 

A Drivers, customer service, and sales. 19 

Q And but not the warehouse? 20 

A No.  That is a corporate function in some areas, so 21 

there's a dotted line there. 22 

Q So when there's a performance problem within your 23 

jurisdiction of employees, would it be a Goldstar who normally 24 

notices it and reports it? 25 
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A I would say there's -- there's no exact formula on that.  1 

Whether it's a Goldstar or an HR person or a supervisor of any 2 

kind that observes something, if someone feels it's important 3 

to get it to me, they get it to me. 4 

Q Okay.  And you don't personally sit in on each discipline 5 

for every employee in Boston? 6 

A Depends on the situation.  So I get contacted and 7 

depending on the facts and the severity of the situation, I 8 

decide am I sitting on it or not. 9 

Q Okay.  So only ones you deem severe enough for you to sit 10 

in on do you sit in on? 11 

A Yeah.  Whatever I feel is -- that I should be involved in, 12 

I involve myself in. 13 

Q Okay.  So you do not personally sit in on the disciplinary 14 

meeting for every employee under your jurisdiction in Boston? 15 

A Correct. 16 

Q Not even every supply driver or helper? 17 

A If the situation warrants my involvement I involve myself. 18 

Q But you do not sit in on the disciplinary meetings of 19 

every supply driver or driver helper in Boston? 20 

A I involve myself in every situation that warrants my 21 

involvement. 22 

Q That was not my question, sir.  Do you sit in on the 23 

disciplinary meetings of every driver and supply driver -- 24 

sorry; of every driver and driver helper in Boston? 25 
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 THE WITNESS:  Judge, I sit on every -- every driver 1 

situation that warrants my involvement -- 2 

 JUDGE CARISSIMI:  That's really a "yes" or "no" question, 3 

Mr. DeAndrade. 4 

 THE WITNESS:  Okay.  Then the answer would be no. 5 

BY MS. VORRO:  6 

Q Do you recall an employee named Andre, whose last name is 7 

currently unknown, disappearing for two hours and then find -- 8 

and then the company found out he had fallen asleep in the 9 

middle of the workday? 10 

A I do not recall that. 11 

Q Now, let's talk about the Allston brothers, Devin and 12 

Andrew.   13 

 First Devin.  You were not branch manager in 2010; 14 

correct? 15 

A Correct. 16 

Q But you were in 2014? 17 

A Correct. 18 

Q And in 2014, do you recall Devin Allston getting a final 19 

warning for various performance issues? 20 

A Yes. 21 

Q And that among those issues were failing to communicate 22 

missed stops to his Goldstar, taking too long to do his route, 23 

leaving paperwork and undelivered product on the truck, and 24 

horrible attendance? 25 
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A Yes. 1 

Q And you had input in his final warning? 2 

A I did. 3 

Q And you reviewed his file? 4 

A I don't understand, what do you mean I reviewed his file? 5 

Q When these issues arose in 2014, did you look back upon or 6 

did you -- did you look back into his record?  His personnel 7 

record. 8 

A Yeah.  I -- I would review or discuss his past with HR. 9 

Q Okay.  So you knew that he had a long history of 10 

attendance issues dating back for years? 11 

A I can't say at the time that was something that I was 12 

aware of or not. 13 

Q So you reviewed his history with HR, but no one told you 14 

that he had many notations in his file about poor attendance? 15 

A At the time, it was about the length of time that the 16 

route was taking and his communication issues.  So whether his 17 

attendance was discussed, I don't recall. 18 

Q Was the fact that he had received a final written warning 19 

four years earlier discussed at all? 20 

A I don't recall if it was or not. 21 

Q That would be important information, wouldn't it, when you 22 

were considering how to discipline someone? 23 

A I would -- I would consider it would be important. 24 

Q Now, Andrew Allston still works at W.B. Mason; is that 25 
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correct? 1 

A Yes. 2 

Q And you were involved in his final written warning in July 3 

of 2011, even though you weren't branch manager? 4 

A I believe I was, because I had been communicating with him 5 

directly leading up to that. 6 

Q Yes, you had spoken to him many times about not completing 7 

his logs? 8 

A Right. 9 

Q He had a bunch of performance issues, such as not getting 10 

signatures consistently; correct? 11 

A Correct. 12 

Q And you were aware of those issues when you participated 13 

in the final wearing in 2011; correct? 14 

A Yes. 15 

Q Is it safe, Mr. DeAndrade, to say that you were shocked 16 

when the Union filed its petition to represent your drivers? 17 

A I wouldn't say I was shocked. 18 

Q Surprised? 19 

A I was just more disappointed on my end. 20 

Q Now, you had thought of your drivers as, kind of, a 21 

family? 22 

A Yeah. 23 

Q And so you might have felt a little betrayed? 24 

A No, not at all.  I was just more reflective upon myself of 25 
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the job that -- that I was doing. 1 

Q And you knew you needed to start paying attention to what 2 

they were saying? 3 

A I just knew that I needed to work. 4 

Q And make some changes? 5 

A I wasn't making any changes.  I just needed to be better 6 

at what I was doing. 7 

Q So your drivers are telling you resoundingly that they 8 

want a union to come in, and you needed to look at yourself, 9 

but you didn't need to make any changes in the way things were 10 

going at work? 11 

A I just needed to spend more time in Boston is how I felt. 12 

Q Now, the issues that employees had were that their 13 

workloads were too heavy.  Was that an issue they had? 14 

A The volume was up, so I think everybody felt that the 15 

workload had increased. 16 

Q And they were unhappy about that? 17 

A That's a fair assessment. 18 

Q And they were working very long hours and not very happy 19 

about that? 20 

A Correct. 21 

Q And they had routes that were just too difficult to 22 

complete in time? 23 

A I -- I don't necessarily agree that that was the case. 24 

Q That -- that that was -- you don't agree that the routes 25 
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were to long -- too difficult to complete?  Or you don't agree 1 

that that's what they were -- that they had a problem with 2 

that? 3 

A I don't believe that was an issue. 4 

Q Same Days were always an issue for the drivers, right?  5 

Getting slammed with Same Days? 6 

A I wouldn't say that that's the case, no. 7 

Q Drivers never complained to you about Same Days? 8 

A They never complained to me about Same Days. 9 

Q And another issue that they were dealing with -- that they 10 

had issues with were mistakes made by the warehouse and loading 11 

mistakes that made their job harder; is that right? 12 

A Yes. 13 

Q So Jeff DePaul came in and started working on streamlining 14 

paperwork to make -- to reduce hours? 15 

A Yes. 16 

Q And some of the routes got split up? 17 

A I don't believe any routes got split up at that time. 18 

Q And linebackers came in and -- throughout October to help 19 

out with deliveries? 20 

A Yeah.  But that was a normal thing for us. 21 

Q A whole bunch of linebackers came in to help out with 22 

deliveries, right? 23 

A Yeah.  Yes. 24 

Q And supervisors, sales reps, sales managers, anyone you 25 
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could put on the trucks to make deliveries easier and better 1 

you did during the month of October? 2 

A Nothing different than anything we've ever done. 3 

Q Supervisors, sales reps, sales managers, and anyone else 4 

that you could grab to put on the truck to make deliveries 5 

better and easier you did during the month of October; is that 6 

correct? 7 

A I used any resources at any time over the course of my 8 

career to make sure that we got as many deliveries done as 9 

possible. 10 

Q Now, the drivers expressed appreciation to you, did they 11 

not, about how you were turning things around for them? 12 

A I was always accountable for what I did, so if something 13 

needed to be done I did it. 14 

Q That was not my question, sir.  Did the drivers express 15 

their appreciation for the things that you were doing to make 16 

their jobs easier? 17 

A They appreciated any time that they gave me something to 18 

work on and I -- and I took care of it. 19 

(Counsel confer.) 20 

BY MS. VORRO:  21 

Q So you never specifically heard from any drivers that they 22 

appreciated the changes that you were making? 23 

A I -- I did hear that from drivers. 24 

Q In October of 2015? 25 
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A I've heard it a lot in a 10-year period. 1 

Q Did you hear it in October of 2015, specifically about the 2 

changes that you were making? 3 

A Yes. 4 

 MS. VORRO:  May we go off the record for a moment, Your 5 

Honor? 6 

 JUDGE CARISSIMI:  Yes.  Off the record. 7 

(Whereupon, a brief recess was taken.) 8 

 JUDGE CARISSIMI:  On the record. 9 

 You may proceed, Ms. Vorro. 10 

 MS. VORRO:  Thank you. 11 

CROSS-EXAMINATION (continued) 12 

(General Counsel's GC-78 marked.) 13 

BY MS. VORRO:  14 

Q I'm going to give you a copy of what's been marked as 15 

General Counsel 78.  It's a rather thick packet of numbered 16 

pages and it's a series of text messages between you and Rob 17 

Coppola; is that an accurate description? 18 

A Yes. 19 

Q And they begin on 10/17/2015 and they end on February 26, 20 

2016 on Page 47. 21 

A Correct. 22 

 MS. VORRO:  Move to admit General Counsel's 78, Your 23 

Honor. 24 

 JUDGE CARISSIMI:  Is there any objection to GC-78? 25 
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 MR. SCHWARTZ:  No, Your Honor. 1 

 JUDGE CARISSIMI:  GC-78 is admitted. 2 

(General Counsel's GC-78 received.) 3 

BY MS. VORRO:  4 

Q Now, I want you to turn your attention, please, to Page 5 

14.  Is it fair to say that Mr. Coppola was one of the 6 

strongest advocates for the Union? 7 

A Yes. 8 

Q And I want you to look at the -- the darker shaded texts 9 

are yours and the lighter shaded are his? 10 

A Yes. 11 

Q So if you look at the first lighter shaded text on 10/30 12 

at 6:11:55 p.m., from Mr. Coppola, he writes, "Agreed but you 13 

are fixing all the problems and kicking ass daily.  It's a 14 

happy place to be every day and I honestly love it.  Just want 15 

you to know I'm grateful to have a boss like you.  It's rare in 16 

this world." 17 

 Do you recall receiving that text? 18 

A I do. 19 

Q And do you recall that one -- that the next -- his next 20 

text, "I appreciate the huge efforts and mountains you have 21 

moved on our behalf.  It really has made work a better place." 22 

 Do you recall receiving that text? 23 

A I do. 24 

Q And just, finally, I want you to turn to Page 25, the last 25 
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of Mr. Coppola's texts on that page, starting with the words, 1 

"We are all thankful for the way you have turned this thing 2 

around and made work a happier place.  I hope you know how much 3 

we all appreciate you and the other guys who have came down to 4 

help out."  5 

 Do you recall receiving that text from Mr. Coppola? 6 

A Did you say on Page 25? 7 

Q Yes.  Sorry about that.  8 

A I'm on 25, but I'm not -- oh, it's in mid-text is when you 9 

started reading? 10 

Q Yes, I'm sorry. 11 

 JUDGE CARISSIMI:  The light grey one, second from the 12 

bottom. 13 

BY MS. VORRO:  14 

Q I started reading mid-text.  Do you recall receiving that? 15 

A I do. 16 

Q And that was right around Thanksgiving? 17 

A It must be Thanksgiving, considering that he's wishing me 18 

a Happy Thanksgiving. 19 

Q And on Page 33, right before Christmas, December 22nd -- 20 

23rd -- 21 

 JUDGE CARISSIMI:  Ms. Vorro, I understand that all of 22 

these were sent and received, so rather than -- is there some 23 

other question you have about these?  But I take it as all 24 

these were text messages that were sent and received, if that's 25 
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what you're trying to establish? 1 

 MS. VORRO:  Yes, that's it.  I just want to point out 2 

what's relevant here, but we can do that in the brief, Your 3 

Honor. 4 

 JUDGE CARISSIMI:  You can do that in the brief. 5 

 MS. VORRO:  That's fine, Your Honor. 6 

BY MS. VORRO:  7 

Q Now, you frequently text with your drivers; correct? 8 

A I do. 9 

Q Inside and outside of work? 10 

A Certain ones, yes. 11 

Q And not just on work issues, right? 12 

A Correct. 13 

Q Now, Kenny DeAndrade sent you a bunch of text messages 14 

about his wage increase between late March and about May 19th; 15 

is that correct? 16 

A Yes. 17 

 MS. VORRO:  We're out of order but 79 will be coming in in 18 

a moment. 19 

 JUDGE CARISSIMI:  That's fine. 20 

(General Counsel's GC-80 marked.) 21 

BY MS. VORRO:  22 

Q I'm showing you General Counsel Exhibit 80, which appears 23 

to be text messages between you and Kenny DeAndrade, beginning 24 

on October 16, 2015 and ending on June 7, 2016.  Do you 25 
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recognize these? 1 

A I do. 2 

 MS. VORRO:  Move to admit, Your Honor. 3 

 JUDGE CARISSIMI:  Any objection to GC-80? 4 

 MR. SCHWARTZ:  No objection. 5 

 JUDGE CARISSIMI:  GC-80 is admitted. 6 

(General Counsel's GC-80 received.) 7 

BY MS. VORRO:  8 

Q Now, you did tell Mr. DeAndrade at some point that his 9 

raise had been approved; is that correct? 10 

A I did. 11 

Q And you told him that orally, not in a text? 12 

A Correct. 13 

Q Do you recall -- has Mr. DeAndrade gotten his raise? 14 

A He has not. 15 

Q When will he be getting it? 16 

A It's to be determined. 17 

Q On what basis? 18 

A On the basis that it -- it's being worked on. 19 

Q Well, it's been approved; correct? 20 

A Correct. 21 

Q So what does it mean that it's being worked on? 22 

A It's being worked on in the fashion that he transferred 23 

from the driver unit to the stamp department and we did not cut 24 

his pay for moving to the stamp department, in which is 25 
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garnishing a wage that is in line, if not more than some people 1 

in the department. 2 

Q I understand.  But you told him, did you not, in either 3 

very late May or about the first of June that he -- his raise 4 

had been approved; correct? 5 

A Correct. 6 

Q So the fact that he moved to the stamps department back in 7 

February doesn't affect the fact that he will be getting a 8 

raise? 9 

A I believe it's up to my discretion as to when that goes 10 

through. 11 

Q What are you waiting for to determine when to give him his 12 

raise? 13 

A Trying to determine what the appropriate amount should be. 14 

Q And how do you do that? 15 

 JUDGE CARISSIMI:  Is there a specific complaint allegation 16 

regarding this? 17 

 MS. VORRO:  Well, it goes to credibility of both this 18 

witness -- it's going to deal with -- go to the wage increase 19 

allegation and Mr. DeAndrade's credibility. 20 

 JUDGE CARISSIMI:  All right, so the wage increase and 21 

credibility.  The 2016 wage increase? 22 

 MS. VORRO:  Yes, Your Honor.  And I can -- I can move on. 23 

 JUDGE CARISSIMI:  All right. 24 

 MS. VORRO:  So GC-80 is in, correct? 25 
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 JUDGE CARISSIMI:  That is correct. 1 

 MS. VORRO:  Thank you. 2 

BY MS. VORRO:  3 

Q Is Mr. DeAndrade the only warehouse employee or driver who 4 

hasn't yet gotten his 2015 raise? 5 

A I don't know if that's the case. 6 

Q Are you not responsible for the wages of all employees in 7 

the Boston facility? 8 

A I am.  The warehouse employees, there's a dotted line, so 9 

I'm not line for line positive if every person got a increase 10 

or not. 11 

Q Are you aware of any others who have not gotten a raise? 12 

A I am unaware. 13 

Q Now, you never -- you would not -- you did not discuss the 14 

Union or the NLRB with Kenny DeAndrade you said? 15 

A We did discuss it.  It was offered to me by him. 16 

Q Okay.  And it would have been inappropriate for you to ask 17 

him about his subpoena? 18 

A Correct. 19 

Q But you discussed the Union and the NLRB with a lot of 20 

other employees; correct? 21 

A I don't believe I did. 22 

(General Counsel's GC-79 marked.) 23 

MS. VORRO:  I am going to show you what's been marked as 24 

General Counsel Exhibit 79.  This is 80, I'm sorry. 25 
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 COURT REPORTER:  No. 1 

 MR. SCHWARTZ:  79. 2 

 MS. VORRO:  No? 3 

 COURT REPORTER:  You just gave us 80. 4 

 MS. RAYMAN-READ:  No, you just went -- you're going 5 

back to 79. 6 

 MR. SCHWARTZ:  80's in.  You took 80 out of order so 7 

you're at 79. 8 

 MS. VORRO:  I marked mine wrong.  So this should be 9 

General Counsel Exhibit 79. 10 

 JUDGE CARISSIMI:  The document you just gave us is 11 

GC-79; correct? 12 

 MS. VORRO:  Yes.   13 

 JUDGE CARISSIMI:  All right. 14 

 MS. VORRO:  If I made a mistake, I apologize.  Please 15 

correct it on the document. 16 

 JUDGE CARISSIMI:  That's fine.  So just everybody 17 

take out their pens. 18 

BY MS. VORRO:  19 

Q Mr. DeAndrade, is this a series of text messages between 20 

you and supply driver Dan Ross? 21 

A I don't have a copy of that in front of me. 22 

Q Here you go. 23 

A Yes, it is. 24 

Q And Dan Ross is a supply driver, right? 25 
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A He is. 1 

Q And these text messages are -- it's a 20-page document, 2 

dated from 10/16/2015 through 5/15/2016; correct? 3 

A Correct. 4 

Q Now -- 5 

 MS. VORRO:  Move to admit, Your Honor. 6 

 JUDGE CARISSIMI:  Any objection to GC-79? 7 

 MR. SCHWARTZ:  No objection. 8 

 JUDGE CARISSIMI:  GC-79 is admitted. 9 

(General Counsel's GC-79 received.) 10 

BY MS. VORRO:  11 

Q On Page 3 of General Counsel Exhibit 79, if you could turn 12 

to that, please, you had a text conversation with Mr. Ross 13 

about whether or not he needed to reply to the Union's text 14 

messages? 15 

A Yes.  I -- 16 

Q "Yes" is your answer? 17 

A Yes. 18 

Q And on -- do you still have General Counsel Exhibit 78 in 19 

front of you, the Rob Coppola texts? 20 

A Yeah.  Yes, excuse me. 21 

Q And if you turn to Page 4? 22 

A I'm there. 23 

Q Did you -- you and Mr. Coppola had a text conversation 24 

about the withdrawal of the Union petition; is that correct? 25 
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A On Page 4? 1 

Q Yes.  Beginning at -- with the text from him, "I'm 2 

guessing the official word will come tomorrow."  And it 3 

continues to the bottom of the page.  And actually to the top 4 

of the next page, Page 5. 5 

A I see that he made the comment, "I'm guessing the official 6 

word will come tomorrow." 7 

Q And you had a -- engaged in a conversation with him about 8 

whether the petition or unfair labor practices were going to be 9 

withdrawn; is that correct? 10 

A In -- on Page 4? 11 

Q 4 and 5; continuing on to the top of Page 4 (sic). 12 

A Yes. 13 

Q That's what that trefers to? 14 

A On Page 5. 15 

Q And on Page 6, the very top of the page, you asked Mr. 16 

Coppola whether some had -- from the Board had contacted him; 17 

is that correct? 18 

A Yes. 19 

Q Now, the date that the Union -- that the employees gave 20 

their petition to the Union to walk away from the organizing 21 

campaign was October 15, 2015? 22 

A I don't know if that's the date specifically. 23 

Q Well, you had a meeting, did you not, with Mr. Coppola, 24 

Mr. Pina, and Mr. Edwards on the night before the petition was 25 
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circulated? 1 

A Yes.  Rob had contacted me. 2 

Q Now, so as of the point at which the petition was 3 

circulated and given to the Union, the Union campaign was 4 

essentially dead; correct? 5 

A I don't know if that was for fact, but it was obvious that 6 

they were looking to withdraw based on the petition. 7 

Q And when you were -- when documents were subpoenaed for 8 

your text messages, you were asked to provide text messages 9 

between your drivers and yourself for September and October of 10 

2016? 11 

A Correct. 12 

Q And is it fair to say that the first text message that you 13 

provided under suspended was October 16th? 14 

A Yes. 15 

Q And did you conduct a search of your text messages for the 16 

texts before that date? 17 

A I searched for the texts that I had -- 18 

Q Okay. 19 

A -- in complete.  Which was you received is all that I had. 20 

Q Now, on or about September 30th you had a long meeting 21 

with Rob Coppola? 22 

A On what date? 23 

Q September 30th.  Do you remember having a fairly long 24 

meeting -- 25 



929  

BURKE COURT REPORTING, LLC 
1044 Route 23 North, Suite 206 

Wayne, New Jersey 07470 
(973) 692-0660 

A Yes. 1 

Q -- with Mr. Coppola? 2 

A Yeah. 3 

Q Do you remember having one with Mr. Edwards, as well? 4 

A We had a conversation in the warehouse or on his truck or 5 

something like that, yeah. 6 

Q Pretty long conversation in his truck? 7 

A I don't -- wouldn't say that it was long.  I would say 8 

that we had a conversation. 9 

Q So -- now, you knew that employees were circulating a 10 

petition to get the Union to walk away; correct? 11 

A I was aware once I was asked about how they could do that. 12 

Q And so Edwards, Pina, and Coppola asked you how to get rid 13 

of the Union? 14 

A They asked me what the process would be in doing so. 15 

Q And you had a meeting with them in which you discussed 16 

that him -- with them? 17 

A I didn't discuss anything.  I had Michael Penn discuss it 18 

with them. 19 

Q So you -- Jeff DePaul was also at that meeting; correct? 20 

A He was. 21 

Q And you brought in Michael Penn to have that conversation 22 

with them? 23 

A Correct. 24 

Q And Mr. Penn -- you were all brainstorming about how to -- 25 
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how to make this happen? 1 

A I -- we were not doing any brainstorming.  Michael Penn 2 

was being asked questions and he was responding to them. 3 

Q And this meeting was after work hours? 4 

A Yeah, give or take.  When they got back from their -- from 5 

their routes. 6 

Q And Mr. Penn said something to the effect of sometimes 7 

employees draft a petition and have the guys sign it and then 8 

give that to the Union? 9 

A I don't know if those are the words that he used. 10 

Q Well, did he say something to that effect, telling them 11 

that -- how it is sometimes down?  How employees sometimes 12 

achieve what they were trying to achieve? 13 

A I think he -- I think he -- what I believe he said was 14 

that you would have to create a petition to do so. 15 

Q Okay.  And that's what they did? 16 

A As far as I know.  I never saw it. 17 

Q Now, Sid Inglese still works as a supply driver for W.B. 18 

Mason? 19 

A He does. 20 

Q And he's still in Boston? 21 

A He is. 22 

Q Was he subpoenaed to testify at this hearing? 23 

A I don't believe he was, but I'm not sure. 24 

Q Did you talk to Sid about testifying? 25 
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A I did not. 1 

Q Now, you're aware that Sid Inglese was one of the most 2 

vocal employees who opposed the Union? 3 

A Yes, I was aware of that. 4 

Q Sean Brennan was pretty fast on his route, right? 5 

A He finished early a lot. 6 

Q He completed his deliveries that he did perform quite 7 

quickly; is that not correct? 8 

A Yes. 9 

Q And in fact, you told him in some text messages that he 10 

was a beast on his route? 11 

A If I did in text message, the answer is yes. 12 

Q So he -- he came back before 5 pretty frequently because 13 

he finished early? 14 

A Yes. 15 

Q Other drivers -- Mr. -- other drivers had helpers assigned 16 

to them on a -- some routes are two-man routes, right? 17 

A Correct, yeah. 18 

Q Mr. Brennan's was not a two-man route? 19 

A Correct. 20 

Q So he was alone most of the time making deliveries? 21 

A It was -- whenever his volume was up we would provide help 22 

for him, like any other single-man route. 23 

Q Whether he asked for it or not? 24 

A We would make the determination, not the drivers. 25 
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Q Some drivers had much longer routes than Mr. Brennan? 1 

A Yes. 2 

Q And farther away from the facility? 3 

A Windshield -- yeah, Windshield Time would have a lot to do 4 

with that. 5 

 JUDGE CARISSIMI:  What kind of time, sir? 6 

 THE WITNESS:  Windshield Time.  It's what we refer to when 7 

you're driving and you -- the windshield is what you see more 8 

often than not. 9 

 JUDGE CARISSIMI:  Okay.  All right.  Thank you. 10 

BY MS. VORRO:  11 

Q And Same Day deliveries -- Same Days are delivered in the 12 

afternoon; correct? 13 

A From 1:00 on. 14 

Q So if Mr. Brennan made some Morrissey Boulevard deliveries 15 

before 12 noon, they would not be that day's same delivery -- 16 

Same Days; correct? 17 

A They would not be considered a Same Day.  But it was  18 

also -- we have two separate times, so our reporting shows 19 

morning deliveries and Same Day deliveries. 20 

Q Now, no Morrissey Boulevard customer had complained about 21 

Mr. Brennan not getting them their Same Days on time; is that 22 

correct? 23 

A Not that I can recall. 24 

Q On October 5th when you sent Joel Kershner out to ride 25 
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with Mr. Brennan, Mr. Kershner reported to you that his 1 

deliveries that day were abnormal? 2 

A I don't understand the question. 3 

Q He reported that there were irregularities in the way Mr. 4 

Brennan did his deliveries? 5 

A I believe he was saying that it was abnormal that stops 6 

weren't being done that were available to be done. 7 

Q Okay.  He skipped some stops and he didn't go make his 8 

deliveries on Morrissey Boulevard? 9 

A Yes. 10 

Q Did you investigate at that time whether Mr. Brennan had 11 

ever done this before? 12 

A I investigated the following day, after speaking to Sean. 13 

Q Did you review his delivery records? 14 

A At some point I did. 15 

Q His -- would that include scanner reports? 16 

A Yeah. 17 

Q Manifests? 18 

A I don't know if a manifest was involved or not. 19 

Q Okay.  Daily logs? 20 

A I don't know if I looked at the daily logs. 21 

Q What else would you have looked at to determine whether 22 

Mr. Brennan had ever done, in the past, what he did on October 23 

5th? 24 

A I would look at -- 25 
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Q What did you look at? 1 

A I looked at what -- first off, what customers were left 2 

behind.  To see what stops were left based on him saying that 3 

he wasn't going to do Morrissey Boulevard stops to do Southy 4 

stops, in which there were Southy customers that were still 5 

available at the time. 6 

Q That was not my question, sir.  What documents did you 7 

review in order to determine whether Mr. Brennan had, prior to 8 

October 5th, done what he did on that day? 9 

A I looked at the Same Day scans to see when -- what stops 10 

were done, when he stopped doing stops.  I talked to Benny 11 

Pitre to find out have we instructed Sean to not do more 12 

Morrissey Boulevard stops. 13 

Q I asked you about documents that you reviewed, sir. 14 

A That would be it then, I believe. 15 

Q So for how long a period did you look at his -- his 16 

records?  Delivery records. 17 

A I don't recall the time line. 18 

Q And you could see from those records that he rarely made 19 

Same Day deliveries on Morrissey Boulevard, right? 20 

A I could see that, yes. 21 

Q So this day was not abnormal for him, was it? 22 

A Not for him. 23 

Q Now, you -- you supervisor the Goldstars, as well as the 24 

drivers? 25 
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A Yes, I oversee them. 1 

Q And you expect to be informed when there's a problem on a 2 

route? 3 

A I do. 4 

Q And obviously that's especially true if there's a customer 5 

service problem? 6 

A Yes. 7 

Q So if a driver was missing too many Same Days would you 8 

expect to hear about it? 9 

A I would. 10 

Q But you had never heard anting about Mr. Brennan missing 11 

Same Days, had you, before October 5th? 12 

A No, I had not. 13 

Q Did you speak to Mr. Pitre about what Mr. Kershner had 14 

reported to you? 15 

A I did. 16 

Q And he told you that he most certainly had not told Mr. 17 

Brennan to skip Morrissey Boulevard Same Days? 18 

A Correct. 19 

Q Now, had Mr. Pitre admitted that he had told Mr. Brennan 20 

that it was okay to skip those, you would not have been very 21 

happy, would you have? 22 

 MR. SCHWARTZ:  Objection, calls for speculation. 23 

 JUDGE CARISSIMI:  Sustained. 24 

BY MS. VORRO:  25 
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Q If Mr. Pitre had, in fact, given Mr. Brennan that 1 

instruction or permission it would have gone against everything 2 

that W.B. Mason -- 3 

 MR. SCHWARTZ:  Objection. 4 

 MS. VORRO:  -- stands for? 5 

 MR. SCHWARTZ:  Same objection. 6 

 JUDGE CARISSIMI:  Sustained.  Sustained. 7 

BY MS. VORRO:  8 

Q Mr. Pitre was not disciplined for failing to keep closer 9 

tabs on his drivers, was he? 10 

A He was not. 11 

Q And he wasn't disciplined specifically for failing to keep 12 

closer tabs on Sean Brennan's Same Day deliveries? 13 

A He was not. 14 

Q And Mr. Brennan had no prior discipline before his 15 

discharge; correct? 16 

A I'm unaware of that. 17 

Q You're unaware of whether he did or not? 18 

A Well, I don't recall if he has or hasn't. 19 

Q Well, would you have reviewed his file before terminating 20 

him? 21 

A I would have.  But ask you're asking me the question right 22 

now, I don't remember if that's an empty file or not. 23 

Q Did you consider any prior discipline of Mr. Brennan's in 24 

your decision to terminate him? 25 
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A I did not. 1 

Q And Mr. Marco Becerra did not have any prior discipline 2 

before his discharge, either; correct? 3 

A Correct. 4 

Q So with those two, you went straight from no discipline to 5 

termination; correct? 6 

A Yes. 7 

Q Now, that would be true of Oscar Castro, as well, no prior 8 

discipline before his discharge? 9 

A I don't believe there was. 10 

Q Performance reviews are conducted between roughly October 11 

and December each year? 12 

A It varies.  It can -- it can go past that. 13 

Q Can go past that to typically January or February? 14 

A The -- the time line -- there is no set time line, but it 15 

came happen at any given point. 16 

Q What is the latest, prior to 2016, what is the latest in 17 

the five years that you have seen performance reviews 18 

conducted? 19 

A Going off memory, I want to say January perhaps. 20 

Q And so typically they are conducted between October and 21 

January; is that correct? 22 

A Yes. 23 

Q And no reviews were conducted for drivers during those 24 

months in 2015; correct?  October to December 2015. 25 
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A Correct. 1 

Q And no reviews were conducted for drivers until very 2 

recently, and are still ongoing; is that correct? 3 

A Yes. 4 

Q In fact, many drivers received their -- their recent wage 5 

increase before they even got their review; is that correct? 6 

A Yes. 7 

Q Now, just so the record is clear from some documents we 8 

looked at the other day, a raise that is given in Fiscal Year 9 

'15 would have actually appeared in paychecks when? 10 

A I don't understand your question.  For Fiscal Year '15? 11 

Q Some of the documents we reviewed -- do you recall seeing 12 

some documents on the Smart Board that said there was a raise 13 

given in Fiscal Year '15? 14 

A Are you asking me have we given raises in Fiscal Year '15?  15 

Or for Fiscal Year '15? 16 

Q Let's start there.  Did you give any raises for Fiscal 17 

Year '15? 18 

A Yes. 19 

Q And when would the Fiscal Year '15 raise have been given? 20 

A It varied.  We've given raises for Fiscal Year '15 all 21 

across the board this year. 22 

Q So the raise that was recently given for drivers was the 23 

raise for Fiscal Year '15? 24 

A For their performance in Fiscal Year '15? 25 
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Q Okay. 1 

A I just -- I'm trying to understand what you're asking me, 2 

specifically. 3 

 MS. VORRO:  I'm going to withdraw the question -- line of 4 

questioning for the moment, Your Honor. 5 

 JUDGE CARISSIMI:  I have a question.  Can you tell me 6 

again what is the company's fiscal year? 7 

 THE WITNESS:  Our fiscal year is from October 1 to 8 

September 30th. 9 

 JUDGE CARISSIMI:  Thank you.  That's what I thought but I 10 

wanted to make sure. 11 

BY MS. VORRO:  12 

Q Now, you don't have -- you don't decide what the range of 13 

the wage increase is going to be; do you? 14 

A The range in what sense? 15 

Q If drivers are going to get a 50 cents to 2 dollar an hour 16 

raise, or if they're going to get a 1 percent to 3 percent 17 

increase, do you determine what that range is going to be is 18 

available to drivers? 19 

A I do. 20 

Q You personally do? 21 

A I do. 22 

Q Okay.  And you announced the recent wage increase in a 23 

meeting on May 19th; is that correct? 24 

A I did. 25 
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Q And that was a meeting with all drivers? 1 

A Um-hum. 2 

Q And you even brought -- 3 

 COURT REPORTER:  Is that a "yes"? 4 

 JUDGE CARISSIMI:  Would you answer that? 5 

 THE WITNESS:  Yes, it was. 6 

 MS. VORRO:  Thank you, Your Honor. 7 

BY MS. VORRO:  8 

Q You even brought in drivers who were out on leave for that 9 

meeting; correct? 10 

A Not for the -- oh, I did.  Yes, I did. 11 

Q And the announcement was that important? 12 

A I like to be inclusive. 13 

Q So you called in drivers who were out on leave of various 14 

types and announced to them that they would be getting a pay 15 

raise soon? 16 

A Correct. 17 

Q And drivers have expressed appreciation for the 18 

substantial raise, have they not? 19 

A The drivers have been happy with what we've done. 20 

Q Now, I want you to look at, if you still have in front of 21 

you, General Counsel Exhibit 79 and turn -- turn if you would, 22 

to Page 20.  There are texts here from Dan Ross on 5/19 at 4:27 23 

in the afternoon. 24 

 What time was your meeting with drivers? 25 
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A It was in the morning.  I believe 6:30 a.m. 1 

Q At 4:27 that afternoon, he thanks you for the news.  Do 2 

you understand that that's the wage increase? 3 

A Yes. 4 

Q And he says to you, "Ever since I've really gotten to know 5 

you, I've known you are a man of your word and you definitely 6 

proved it today."  Correct? 7 

A Correct. 8 

 MS. VORRO:  May I have a moment off the record, Your 9 

Honor? 10 

 JUDGE CARISSIMI:  Yes.  Off the record. 11 

(Whereupon, a brief recess was taken.) 12 

 JUDGE CARISSIMI:  Back on the record. 13 

 You may proceed, Ms. Vorro. 14 

 MS. VORRO:  Thank you. 15 

CROSS-EXAMINATION (continued)  16 

BY MS. VORRO:  17 

Q Did you review any documents or anything in preparation 18 

for your testimony? 19 

A No. 20 

Q You didn't look at the customer complaints prior to the 21 

hearing? 22 

A I think I read them last week while we were here. 23 

Q What else did you read before you testified? 24 

A Whatever's been in front of me during this -- during this 25 
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hearing. 1 

Q Only the exhibits that have been put into evidence? 2 

A Yeah. 3 

Q Did you assist with subpoena production? 4 

A Meaning -- I don't know what that -- that actually means. 5 

Q Did you assist in preparing documents to respond to the 6 

General Counsel's subpoena for this trial? 7 

 JUDGE CARISSIMI:  Do you understand that question? 8 

 THE WITNESS:  I don't understand the question.  I don't 9 

know what I'm being asked. 10 

 MS. VORRO:  Okay. 11 

BY MS. VORRO:  12 

Q So, the General -- we -- the NLRB subpoenaed documents for 13 

the trial; correct? 14 

A Yes. 15 

Q And the company had to produce them; correct? 16 

A Yes. 17 

Q And the company did produce them? 18 

A Yes. 19 

Q Did you have any role in producing them?  Putting them 20 

together?  Gathering them? 21 

A My role, the only thing I did was put my text messages 22 

together. 23 

Q Okay.  Thank you. 24 

 Now, I want to just be clear, over the past weekend 25 
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between your direct testimony and your cross-examination this 1 

morning, you didn't review anything in preparation for today's 2 

testimony, either? 3 

A No. 4 

 MS. VORRO:  I have nothing further, Your Honor. 5 

 JUDGE CARISSIMI:  Very good. 6 

 Mr. Schwartz, do you have redirect examination? 7 

 MR. SCHWARTZ:  Just real briefly, Your Honor.  Just a few 8 

questions. 9 

REDIRECT EXAMINATION 10 

BY MR. SCHWARTZ:  11 

Q Mr. DeAndrade, do you still have General Counsel Exhibit 12 

55 in front of you? 13 

A I do. 14 

Q The longer spreadsheet? 15 

A Yes. 16 

Q You were asked some questions about that document.  I 17 

would like to direct your attention, sir, to Page 2 of the 18 

document and ask you if there is an individual named Jesse 19 

Jordan on the document? 20 

A There is. 21 

Q And who is Jesse Jordan? 22 

A He was a school picker, I believe.  Yeah, school pick. 23 

Q Would that be a seasonal employee? 24 

A He was. 25 
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Q And without going into it necessarily, because the 1 

document speaks for itself, does it indicate his layoff date? 2 

A It does. 3 

Q And with respect to an individual named, on that same 4 

page, Medina, Leonardo Medina -- 5 

A Yes. 6 

Q -- was he also a seasonal school employee? 7 

A He was. 8 

Q And does it indicate the reasons why and when he left the 9 

employment of the company? 10 

A Yes, it says layoff. 11 

Q With respect to the next page, an individual named Aiesha 12 

Palmer, does it indicate, this document, GC Exhibit 55, 13 

indicate what type of employee she was?  And when and why she 14 

was let go? 15 

 MS. VORRO:  Objection, Your Honor, the document speaks for 16 

itself. 17 

 JUDGE CARISSIMI:  The document does speak for itself.  Is 18 

there anything further that you would like to bring out? 19 

 MR. SCHWARTZ:  There's not, Your Honor.  I'll argue it in 20 

the brief. 21 

 JUDGE CARISSIMI:  Okay, very good. 22 

 MR. SCHWARTZ:  That's fine. 23 

BY MR. SCHWARTZ:  24 

Q This -- I'll just ask you in summary, were Mr. Ribeiro, 25 
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Mr. Chery, and Mr. Cobbler the only three seasonal employees 1 

who were laid off on October 2, 2005 (sic)? 2 

A No, there was an additional five, I believe. 3 

Q Thank you. 4 

 Now, with regard to the customer service complaint that 5 

you were asked about on cross-examination, General Counsel's 6 

Exhibit 44, General Counsel Exhibit 49, General Counsel Exhibit 7 

39, did any of those situations, sir, ever involve a driver who 8 

told the customer that unless they ordered less product the 9 

product would not be delivered? 10 

A No. 11 

Q And with respect to the General Counsel Exhibit 39, I 12 

believe it refers to a law firm, Pasternak Law Firm; is that 13 

correct? 14 

A Correct. 15 

Q Did the company, in fact, actually lose that business? 16 

A We did not. 17 

Q Is that customer still a customer as of today? 18 

A They are. 19 

Q With regard to the questions you were asked about other 20 

drivers or driver helpers who had been terminated in your years 21 

at -- as branch manager or otherwise at the branch, did any of 22 

the other disciplinary situations that you've testified to 23 

already, or that you can recall in the course of your 24 

employment, involve a driver telling a customer that unless 25 
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they ordered less product the customer -- their product would 1 

not be delivered? 2 

A No. 3 

Q Other than Mr. Becerra? 4 

A Correct. 5 

Q How about with respect to skipping Same Days altogether 6 

and returning to the branch before 4 p.m.? 7 

A No. 8 

Q Did any of the situations that you've testified to or that 9 

you can recall, involve an employee physically assaulting 10 

another employee? 11 

A No. 12 

Q Mr. DeAndrade, just, I think, one further question.  You 13 

have text messages from Kenny DeAndrade, General Counsel 14 

Exhibit 80. 15 

A Yes. 16 

Q Could you take a look at the first page of GC Exhibit 80? 17 

A Yes. 18 

Q In this case, sir, you have, at our request and we have 19 

produced text messages from you to other drivers that commence, 20 

in terms of the date on October 16, 2015. 21 

 Looking at GC Exhibit 80, is there anything in this -- on 22 

Page 1, is there anything that identifies or refreshes your 23 

recollection, as it may be, as to why earlier text messages 24 

have not been produced? 25 
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A Yeah.  I was on a truck helping José Barbosa on Boylston 1 

Street in Boston.  I left -- we both left our phones on the 2 

truck.  When we returned, it had -- they both had been stolen.  3 

I then had gotten a new phone, in which the company had to wipe 4 

all my information because -- fearful of what information could 5 

get out there.  I actually got an ensuing phone call later on 6 

when my new phone was turned on attempting to scam me for my -- 7 

may Apple information to try and get into my phone, in which I 8 

fell for, and they had to further wipe more information.  So 9 

that's why I don't have a single text message prior to the 10 

16th, which was the day that my phone was taken. 11 

Q And you reference your phone being stolen on a Friday; is 12 

that correct? 13 

A Correct. 14 

 MR. SCHWARTZ:  That's all I have, Your Honor.  Subject to, 15 

of course, me recalling him as part of the rest of our case 16 

with respect to the 2016 wage increases, in which I did not 17 

object to questions regarding it, because I know I'm getting 18 

there ultimately.  Thank you. 19 

 JUDGE CARISSIMI:  Does the General Counsel have any 20 

further questions? 21 

 MS. VORRO:  A couple of very quick questions, Your Honor. 22 

 JUDGE CARISSIMI:  You may proceed. 23 

RECROSS-EXAMINATION 24 

BY MS. VORRO:  25 
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Q How longer after the phone was stolen did the company wipe 1 

your phone clean? 2 

A Immediately.  When I got back, I went and saw IT directly. 3 

Q That same day? 4 

A That same hour I got back. 5 

Q And what -- what did the -- how could they wipe it clean 6 

if you didn't have the phone? 7 

A I don't know.  I don't do IT.  They have people that do 8 

things that I don't know. 9 

Q Okay.  And to your knowledge was any of that preserved in 10 

any form?  Any of the data from the phone, was it preserved in 11 

any form? 12 

A I don't know. 13 

 MS. VORRO:  That's it, Your Honor. 14 

 JUDGE CARISSIMI:  Very good. 15 

 MR. SCHWARTZ:  No further questions. 16 

 JUDGE CARISSIMI:  Mr. DeAndrade, you're excused as a 17 

witness for now.  You may be recalled later, but for right now 18 

you're done and you may leave the witness stand. 19 

 THE WITNESS:  Thank you.  Do I return this back to anyone? 20 

 JUDGE CARISSIMI:  You can just leave it there. 21 

(Witness excused.) 22 

 JUDGE CARISSIMI:  Let's go off the record. 23 

(Whereupon, a brief recess was taken.) 24 

 JUDGE CARISSIMI:  On the record. 25 
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 When we were off the record we discussed the remainder of 1 

the presentation of the Respondent's case.  Mr. Schwartz, 2 

perhaps you could tell us now what your position is, where 3 

you're at in terms of calling witnesses, and what needs to be 4 

done further in the Respondent's defense? 5 

 MR. SCHWARTZ:  Certainly, Your Honor. 6 

 We have one additional witness to provide not additional, 7 

but we have Mr. DeAndrade to testify regarding the new 8 

allegation in the amended consolidated complaint with respect 9 

to the allegations that the company unlawfully granted wage 10 

increases in May of 2016. 11 

 I, as we discussed last week, I have a very brief opening 12 

statement that I reserved with respect to that issue.  And then 13 

I will be recalling Mr. DeAndrade for perhaps 10 minutes or 14 

less of testimony.  And at that point, we would anticipate, 15 

subject to the admission of some additional exhibits, we would 16 

anticipate resting our case. 17 

 JUDGE CARISSIMI:  Okay.  And one other thing I would like 18 

to note, I know Respondent has filed an answer to the  19 

amended -- further amended consolidated complaint, and the 20 

order consolidating the new case.  And the Region is in the 21 

process of gathering sufficient paper copies to introduce into 22 

the record.  When that's accomplished, since it's your exhibit, 23 

sir, I'll have you introduce it.  And then I think we'll have 24 

the Formal Papers completed. 25 
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 But for right now, you may recall Mr. DeAndrade. 1 

 MR. SCHWARTZ:  May we know what exhibit number we're up  2 

to -- 3 

 COURT REPORTER:  18. 4 

 MR. SCHWARTZ:  -- on our side?  18, thank you. 5 

 Are we on the record? 6 

 JUDGE CARISSIMI:  We are. 7 

 MR. SCHWARTZ:  Before you get up, Mr. DeAndrade, I would 8 

like to make a very brief opening statement. 9 

 JUDGE CARISSIMI:  You may do so. 10 

 MR. SCHWARTZ:  Briefly, Your Honor, the allegations in -- 11 

the latest, newest allegation is that the company unlawfully 12 

granted supply drivers and driver helpers wage increases in May 13 

of 2016. 14 

 With respect to the company's evidence on that matter, 15 

what you will hear is that in 2015, as Mr. DeAndrade already 16 

testified to on direct, there were issues with respect to 17 

staffing and finances at the branch.  And you will hear that it 18 

wasn't just the supply drivers and just the driver helpers who 19 

had their increases delayed, so to speak, if that's the General 20 

Counsel's theory.  And that, in fact, there are numerous other 21 

groups of employees under Mr. DeAndrade's direction and control 22 

that did not receive their increases until sometime in 2016.  23 

That all of those increases, including the supply driver 24 

increases and the helpers are made retroactive, the beginning 25 
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of the fiscal year for the company, so that would be 1 

retroactive to the first workday, October 5th of 2015.  That 2 

the drivers and supply drivers were treated exactly the same as 3 

other non-unit employees in terms of that decision.   4 

 And that finally, with respect to any notion that the 5 

supply drivers' increases were above and beyond and somehow an 6 

attempt to influence the testimony, influence this case in any 7 

way; you will see that the percentage increases that were given 8 

to the supply drivers and driver helpers in this case are 9 

within a half a point.  Within a half a point, Your Honor, of 10 

the increase that were given to the furniture drivers, who are 11 

not a part of this unit, at the time that those increases were 12 

given. 13 

 So very briefly, Your Honor, that's what our evidence will 14 

show. 15 

 JUDGE CARISSIMI:  Okay, thank you, sir. 16 

 MR. SCHWARTZ:  Company calls Carlos DeAndrade. 17 

 JUDGE CARISSIMI:  Mr. DeAndrade, if you would approach the 18 

witness stand, again, sir.  And again, so since you have been 19 

previously administered the oath, I will not give it again.  20 

And just remind you that you are still under oath. 21 

 THE WITNESS:  Thank you. 22 

(Whereupon,  23 

CARLOS DEANDRADE, 24 

having previously been called as a witness by and on behalf of 25 



952  

BURKE COURT REPORTING, LLC 
1044 Route 23 North, Suite 206 

Wayne, New Jersey 07470 
(973) 692-0660 

the Respondent and, after having been previously sworn, was 1 

examined and testified as follows:) 2 

 JUDGE CARISSIMI:  You may proceed. 3 

 MR. SCHWARTZ:  Thank you, Sir. 4 

DIRECT EXAMINATION 5 

BY MR. SCHWARTZ:  6 

Q Mr. DeAndrade, at some point in time in 2016 did you made 7 

a decision to grant wage increases to employees at the Boston 8 

branch? 9 

A Yes. 10 

Q And why was the decision made in -- those increases, I'm 11 

sorry, would be for Fiscal Year 2015? 12 

A Correct. 13 

Q That decision was made, though, sometime after January 1 14 

of 2016? 15 

A Yes. 16 

Q And why was that decision made? 17 

A January is what we considered the "Super Bowl" for office 18 

supplies.  It's by and large our busiest month, so we have our 19 

highest sales in the particular month. 20 

Q And what was the impact of the Super Bowl or the highest 21 

month on the company's ability to proceed with increases? 22 

A Because of the increased sales, our profitability is 23 

considerably higher in that month, which would offset the P&L 24 

of the costs of the increases that would go into effect. 25 
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Q Did there remain issues -- well, did issues exist as of 1 

January 2016 with respect to mergers among competitors? 2 

A Yes, so that was still in play.  Although we had a clearer 3 

understanding of how things were going to play out, we 4 

continued to do iterations of increases, essentially, kind of 5 

every other month. 6 

(Respondent's R-18 marked.) 7 

BY MR. SCHWARTZ:  8 

Q I'll show you what we'll mark for identification purposes 9 

as Respondent's Exhibit 18 and ask you to take as much time as 10 

you need to review that, Mr. DeAndrade.  And once you've (sic) 11 

done reviewing it, I'll have some questions for you. 12 

A Okay. 13 

Q In the upper left hand corner, there's some information 14 

that appears to be in email fashion, "FW: Department increase 15 

summary," with the date of yesterday.  Do you recognize any of 16 

that? 17 

A I do. 18 

Q And what does that reflect? 19 

A It shows when the increases were given, when the -- 20 

Q No, strike that.  I'm talking just -- sorry, Carlos -- 21 

A Oh. 22 

Q -- Mr. DeAndrade, just about the stuff in the -- above the 23 

box; is any of that relevant to you at all? 24 

A It's not relevant to me.  But I can understand the 25 
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information that looks like is on there. 1 

Q And what does that appear to be, just so we're clear in 2 

the record? 3 

A It appears that a forward of a department increase summary 4 

to whatever "Penfields Office10" means, that was sent yesterday 5 

to -- or today -- or June 21st at 7:48 a.m., to Penfields 6 

Office10, and the attachment is a department pay increase in 7 

some form of Excel. 8 

Q Okay.  Now, with respect to the substance of the document 9 

that appears within the boxes, can you explain for the Judge 10 

what this reflects? 11 

A It shows that in the first column, it says "Date Increase 12 

Entered."  It is the date that they would be -- the increase 13 

would go into effect.  The "Retro" is the -- "Date Retro Paid" 14 

is when the wage increase is reflective of, back to that date.  15 

The "Job Code" indicates their position.  The "Job Title" gives 16 

a more layman's term description on the location, as Boston, in 17 

short form.  And the "Reason" cod is annual increase, in 18 

believe.  That's what "ANR" stands for. 19 

Q Why is it, sir, that the supply drivers were not given 20 

their increases until May 26th of 2016, at least as I  21 

interpret -- is that -- is that correct? 22 

A Yes. 23 

Q And why is that?  Why did it not take place in any of the 24 

prior months? 25 
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A January, the warehouse is a large group, it takes a huge 1 

toll on the P&L.  And then in March, it's a quieter month for 2 

us, so we did the smaller group, which was the Coffee Bench, 3 

the WhataBargain team, the stamps and signs, which you know, in 4 

total is about 30 people.  Not even, probably like 22-ish.  5 

 And then in May we did the final group, which is a -- was 6 

a -- is a better month for us inherently in May, and makes more 7 

sense to bury that cost in that P&L month. 8 

Q Why is that a better month when -- what do you mean by 9 

that? 10 

A The amount of days in the month for us is better for us.  11 

We have more days for the -- business days. 12 

 MR. SCHWARTZ:  Move for the admission of Respondent's 13 

Exhibit 18. 14 

 JUDGE CARISSIMI:  Is there any objection to Respondent's 15 

18? 16 

 MS. RAYMAN-READ:  Can I ask a couple questions about it, 17 

please? 18 

 JUDGE CARISSIMI:  You may. 19 

VOIR DIRE EXAMINATION 20 

BY MS. RAYMAN-READ:  21 

Q Were you involved in the preparation of this document? 22 

A I was not. 23 

Q Do you know who was? 24 

A I don't. 25 
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Q Do you know who -- you said you don't know who the 1 

"Penfields Office10" is? 2 

A Yeah, I don't know what that means.  I just read it 3 

because I could read it. 4 

Q Are you aware of when the document was created? 5 

A I am not.  I believe it lives in our system. 6 

Q So you just received it? 7 

A Just received it? 8 

Q How did you become aware of this document? 9 

A I -- I assume that -- 10 

 MR. SCHWARTZ:  No, don't assume. 11 

 THE WITNESS:  Yeah.  I -- this information lives 12 

somewhere.  You know, we must keep track of when we give out 13 

our -- our increases. 14 

BY MS. RAYMAN-READ:  15 

Q But you don't know who was involved in preparing it or 16 

when it was prepared? 17 

A I do not now. 18 

 MS. RAYMAN-READ:  I object.  There's -- this is not -- he 19 

can't authenticate this. 20 

 JUDGE CARISSIMI:  Well, it appears to be a summary of 21 

information. 22 

 Is that correct, Mr. Schwartz? 23 

 MR. SCHWARTZ:  It is, Your Honor. 24 

 JUDGE CARISSIMI:  Okay.  Are you saying that you want to 25 
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see the underlying documents upon which this summary was based? 1 

 MS. RAYMAN-READ:  I probably don't want to see it.  I just 2 

am not sure it's the best evidence or that it's been properly 3 

authenticated. 4 

 JUDGE CARISSIMI:  I mean, if it's a summary and, you know, 5 

I mean, I'll have to give you the opportunity to do that.  But 6 

if there's other questions you have.  So you're objecting to 7 

the document.   8 

 You know, the document's relevant.  It seems to me the 9 

only question is, in my mind, who prepared this?  What is it 10 

prepared from?  And you know, General Counsel has a right to 11 

ensure that the information on here is accurate. 12 

 THE WITNESS:  I can answer those two questions. 13 

 JUDGE CARISSIMI:  Well, yeah, I guess before we undertake 14 

what may be necessary to -- to produce underlying documents for 15 

the General Counsel's review, what else can you tell us about 16 

this document? 17 

 THE WITNESS:  It's a -- it's a document that's created in 18 

HR.  And you can tell by the format that it's in, it falls in 19 

line with everything else that we do. 20 

 I don't know specifically who ran it is what I was getting 21 

at. 22 

BY MS. RAYMAN-READ:  23 

Q Does it get -- does it get produced every year? 24 

A Yeah, we keep track of every financial increase that we do 25 
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and it goes into a spreadsheet.  Just like the wage increases 1 

that you saw on the Smart Board, are -- is this document in 2 

different fashion. 3 

Q I mean, do you yourself see a department increase summary 4 

every year? 5 

A I do not. 6 

Q Has it ever been created before this year?  Since you've 7 

been branch manager? 8 

A Yes. 9 

Q So you have seen it before? 10 

A I know that it's there. 11 

Q I'm asking have you seen it before? 12 

A I don't know if I've seen it before. 13 

 JUDGE CARISSIMI:  Mr. DeAndrade, do you know if this 14 

document, or the one I have before me, Respondent's 18, is 15 

prepared in the regular course of the company's business? 16 

 THE WITNESS:  Yes. 17 

 The reason why I say that is it's -- it's a document  18 

that -- that we filter -- we filter all kinds of information 19 

like this in documents that I see all the time.  So the 20 

information that's on here makes perfect sense that we can 21 

filter down to this type of information, because spreadsheets 22 

generally have all these types of codes within them.  Because 23 

it's just telling you the department and once you get into the 24 

department, you can expand the people within the department to 25 
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see who got what increase down to the person.  So this is just 1 

a collapsed version of -- of that. 2 

 JUDGE CARISSIMI:  Now, on this document, all these 3 

positions that are listed in the job titles, these are all in 4 

the Boston location? 5 

 THE WITNESS:  Yes. 6 

 JUDGE CARISSIMI:  Is that correct? 7 

 THE WITNESS:  Yes. 8 

 JUDGE CARISSIMI:  Okay. 9 

 Counsel for the General Counsel, do you have other 10 

questions? 11 

 MS. RAYMAN-READ:  If I could just have one moment?  Let me 12 

think about -- 13 

 JUDGE CARISSIMI:  Yes. 14 

 MS. RAYMAN-READ:  -- what, if anything, we want to do. 15 

 JUDGE CARISSIMI:  All right.  You want to go off the 16 

record? 17 

 MS. RAYMAN-READ:  Yes, Your Honor. 18 

 MS. VORRO:  Yes, Your Honor.  Thank you. 19 

 JUDGE CARISSIMI:  All right, that's fine.  Off the record. 20 

(Whereupon, a brief recess was taken.) 21 

 JUDGE CARISSIMI:  On the record. 22 

 Counsel for General Counsel, you have some additional Voir 23 

Dire; is that correct? 24 

 MS. RAYMAN-READ:  I do, Your Honor. 25 
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 JUDGE CARISSIMI:  You may proceed. 1 

 MS. RAYMAN-READ:  Thank you. 2 

VOIR DIRE EXAMINATION (continued) 3 

BY MS. RAYMAN-READ:  4 

Q I wanted to find out if you had access to -- if you 5 

yourself had access and looked at any of the documents that 6 

show how much the wage increases were for each department? 7 

A No. 8 

 Well, when you -- well, let me ask, when you "I have 9 

access," access how? 10 

Q Did you look at any documents showing how much the wage 11 

increases were for each department?  Department by department. 12 

A When they were being given out? 13 

Q At any time. 14 

A When they were being given out, yes. 15 

Q Okay.  Did -- are you aware whether those documents were 16 

some of the underlying documents that went into this increase 17 

summary? 18 

A They would have to be. 19 

Q Are you personally aware? 20 

A I'm going -- I'm speaking off historically how the 21 

documents that we have work. 22 

 MS. RAYMAN-READ:  So, Your Honor, we would like to know -- 23 

General Counsel would like to know whether the Respondent's 24 

intends to produce those documents that would show what the 25 
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wage increases were department by department? 1 

 JUDGE CARISSIMI:  In terms of the amounts or -- 2 

 MS. RAYMAN-READ:  In terms of the amounts that were given 3 

to each department.  So not just a summary, but looking at what 4 

each department made and how each department differed in how 5 

much they made. 6 

 JUDGE CARISSIMI:  Mr. Schwartz, what can you tell us about 7 

that?  Is that some -- 8 

 MR. SCHWARTZ:  No -- I have one additional document to 9 

introduce that shows percentage increase, but only within one 10 

specific group, the furniture drivers. 11 

 JUDGE CARISSIMI:  Okay. 12 

 MR. SCHWARTZ:  I didn't prepare or even ask him with 13 

respect to the percentages for the individuals on Respondent 14 

Exhibit 18. 15 

 JUDGE CARISSIMI:  So in terms of, since they're drivers, 16 

will that suffice? 17 

 MS. RAYMAN-READ:  No, it doesn't suffice because I think 18 

part of the issue here is that the rest of them were not given 19 

a wage increase.  And I want to -- they were not at the same 20 

time, so we want to understand what the differences were.   21 

 And also we want to understand, since we're talking about 22 

the authenticity of this document, what -- what the underlying 23 

documents were.  That's the area of concern.  Not just for two 24 

department, but for the entire world of wage increases that 25 
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would be factored into this document. 1 

 JUDGE CARISSIMI:  So what is it that the -- just so that 2 

we can have a discussion about this, which we may undertake off 3 

the record, what is it that you want to have the company 4 

produce so that you can check this summary with those 5 

underlying documents? 6 

 MS. RAYMAN-READ:  Well, I think the -- this document would 7 

make more sense if we're able to see what the wage increases 8 

were department by department.  For each department. 9 

 JUDGE CARISSIMI:  So in other words, what the wage 10 

increases were for bulk pickers; correct? 11 

 MS. RAYMAN-READ:  Correct.  For all the ones that would be 12 

on this list. 13 

 JUDGE CARISSIMI:  Now, do you want -- do you need mean to 14 

see -- want to see the names of each individuals and the amount 15 

of the wage increase?  Or are you looking -- or are you -- is 16 

it more important to have percentage increase of pickers, on an 17 

average? 18 

 MS. RAYMAN-READ:  Absolutely, range or percentage.  Not 19 

name by name. 20 

 JUDGE CARISSIMI:  Range or percentage.  And that would be 21 

with respect to each of those classifications? 22 

 MS. RAYMAN-READ:  Correct.  I mean, it looks to me like 23 

this document has it by job title and not by department.  So I 24 

think that -- that also would need to be clarified. 25 
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 JUDGE CARISSIMI:  And Mr. Schwartz, you already -- you 1 

have -- what you have is, you have the furniture drivers. 2 

 MR. SCHWARTZ:  Outside of this period of time, correct. 3 

 JUDGE CARISSIMI:  Okay. 4 

 MR. SCHWARTZ:  Your Honor, I mean, I don't want to be 5 

tricky about it.  I could withdraw -- I'm thinking about it.  6 

If I withdrew the exhibit and asked him from memory whether 7 

people in -- other groups and then show this to refresh his 8 

recollection and not offer it as an exhibit, we're going to get 9 

the same testimony. 10 

 MS. RAYMAN-READ:  Another option is we could, you know, 11 

allow its admission and Your Honor can just consider it for 12 

what it's worth. 13 

 JUDGE CARISSIMI:  We could do that.  I mean, you know -- I 14 

mean, it doesn't have the underlying information.  The Witness 15 

testified.  I mean, we could do that.  I mean, it has -- so 16 

there's options here.  And there's options rather than delaying 17 

the hearing to go through some big investigation of the 18 

information. 19 

 MS. RAYMAN-READ:  That's fine with General Counsel. 20 

 JUDGE CARISSIMI:  All right.  So you won't object to its 21 

admission.  But you know, you can reserve and make any 22 

arguments you wish to in your brief of what weight I should 23 

attach to it --  24 

 MS. RAYMAN-READ:  Exactly. 25 
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 JUDGE CARISSIMI:  -- under all the circumstances. 1 

 MS. RAYMAN-READ:  That's fine. 2 

 JUDGE CARISSIMI:  All right. 3 

 MS. RAYMAN-READ:  Yes. 4 

 JUDGE CARISSIMI:  So, all right, so it's been moved for 5 

admission and the General Counsel has an opportunity for Voir 6 

Dire.  I've asked some questions.  I think we know more about 7 

the document then when it was first offered. 8 

 So I take it at this point that General Counsel does not 9 

an objection to at least the admission of the document? 10 

 MS. RAYMAN-READ:  That's correct. 11 

 JUDGE CARISSIMI:  Respondent's 18 is admitted. 12 

(Respondent's R-18 received.) 13 

 JUDGE CARISSIMI:  Mr. Schwartz, you may now continue with 14 

your examination. 15 

 MR. SCHWARTZ:  May I approach, Your Honor? 16 

 JUDGE CARISSIMI:  You may. 17 

CONTINUED DIRECT EXAMINATION 18 

(Respondent's R-19 marked.) 19 

 MS. VORRO:  Thank you. 20 

 MR. SCHWARTZ:  Your Honor, in terms of what I've just 21 

shown Mr. DeAndrade as Respondent's Exhibit 19, I would note 22 

for privacy reasons we've redacted last names.  We do have the 23 

original available for in camera if -- if Your Honor would like 24 

to review it. 25 
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 JUDGE CARISSIMI:  Okay. 1 

BY MR. SCHWARTZ:  2 

Q But I would ask Mr. DeAndrade, if you can identify what 3 

Respondent's Exhibit 19 is? 4 

A This is a copy of the wage increase for the furniture 5 

drivers. 6 

Q And to the best of your knowledge, sir, does this 7 

accurately reflect the individuals who were furniture drivers 8 

in the Boston branch, the rates of increase that they received, 9 

and the effective dates? 10 

A Correct. 11 

Q Now, why -- what was the overall percentage increase 12 

average for the drivers?  For the furniture drivers? 13 

A 21.71. 14 

Q And how does that compare to the overall percentage 15 

increase for the supply drivers and helpers for Fiscal Year 16 

2015? 17 

A It's within a percentage point. 18 

Q And was the percentage point for the supply drivers and 19 

helpers lower or higher than for the furniture drivers? 20 

A I believe it was higher by a percentage point. 21 

Q All right.  But the records would reflect exactly the 22 

percentages? 23 

A Yes. 24 

Q Now, these -- this document indicates that the raises were 25 
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given on September 28, 2015? 1 

A Yes. 2 

Q Was the process for providing those increases already in 3 

effect prior to September 28, 2015? 4 

A Yes.  We had forecasted what we planned on doing. 5 

Q Okay. 6 

 MR. SCHWARTZ:  Move for the admission of Respondent's 7 

Exhibit 19. 8 

 JUDGE CARISSIMI:  Any objection with Respondent's 19? 9 

 MS. RAYMAN-READ:  No objection. 10 

 JUDGE CARISSIMI:  Respondent's 19 is admitted. 11 

(Respondent's R-19 received.) 12 

 MR. SCHWARTZ:  No further questions, Your Honor. 13 

 JUDGE CARISSIMI:  Very good.  Cross-examination by the 14 

General Counsel? 15 

 MS. RAYMAN-READ:  Yes.  Could we have 10 minutes, please? 16 

 JUDGE CARISSIMI:  Yes.  Yes.  We'll be off the record for 17 

10 minutes. 18 

(Whereupon, a brief recess was taken.) 19 

 JUDGE CARISSIMI:  On the record. 20 

 We now have paper copies of Respondent's answer to the 21 

further amended and consolidated complaint.  Mr. Schwartz, 22 

would you now move to introduce Respondent's 20 into evidence? 23 

 MR. SCHWARTZ:  Yes, Your Honor. 24 

 Respondent moves for the admission of Respondent's Exhibit 25 
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20; its answer to the further amended and consolidated 1 

complaint. 2 

 JUDGE CARISSIMI:  Is there any objection by the General 3 

Counsel? 4 

 MS. RAYMAN-READ:  No, Your Honor. 5 

 JUDGE CARISSIMI:  Respondent's 20 is admitted. 6 

(Respondent's R-20 marked and received.) 7 

 JUDGE CARISSIMI:  And Ms. Rayman-Read, we can now have the 8 

General Counsel's cross-examination. 9 

 MS. RAYMAN-READ:  Very good.  Thank you, Your Honor. 10 

CROSS-EXAMINATION 11 

BY MS. RAYMAN-READ:  12 

Q Mr. DeAndrade, do you still have in front of you 13 

Respondent's Exhibit 18 and 19? 14 

A I do. 15 

Q Okay.  Could -- I would like to direct your attention to 16 

Respondent's Exhibit 19.  Could you tell me where these 17 

furniture drivers appear on R-18? 18 

A They are not on 18.  And I would have to believe it has 19 

something to do with the date range that was run. 20 

Q Do you know that to be a fact? 21 

A It's the only logical answer concerning these were done in 22 

the end of September and this starts with 11/2. 23 

Q But you don't know that to be a fact? 24 

A I don't know it -- for that to be a fact. 25 
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Q Are there any other groups of employees who got raises 1 

retroactive to 2015 that are not included on R-18? 2 

A I would say -- I can't answer that definitively.   3 

Q Is it possible that there are other groups of employees 4 

who got raises retroactive to 2015 that are not on R-18? 5 

A It is possible. 6 

Q Okay.  All right, I'm going to -- I would like to go down 7 

the list of the job titles that are identified in the "Job 8 

Title" column on Respondent's Exhibit 18, and I would like you 9 

to identify which department each works in. 10 

 Can you do the -- can you explain the -- what department 11 

does a bulk picker belong to? 12 

A That is in our warehouse picking the bulk product. 13 

Q And a CDLA driver? 14 

A That is our tractor-trailer drivers. 15 

Q What department is that? 16 

A It's essentially its own department.  These are trailer -- 17 

trailer drivers.  CDLA's. 18 

Q Coffee Bench tech? 19 

A That is in our coffee department.  They are the people who 20 

service the coffee machines. 21 

Q IC? 22 

A That's inventory control. 23 

Q What -- what department? 24 

A Inventory control is in inventory. 25 
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Q Okay, thank you. 1 

 Desktop delivery? 2 

A That is a delivery person that's -- that does desktop as 3 

their only function.  Meaning, they -- they place product 4 

within a building. 5 

Q My question is going to be for each of these what 6 

warehouse does each job title belong in. 7 

A It's all -- 8 

Q Or what department. 9 

A It's all explained in Boston. 10 

Q I'm sorry? 11 

A The location is in Boston. 12 

Q I'm saying what department. 13 

A I can't answer specifically what department desktop 14 

delivery falls underneath. 15 

Q What -- what ones could it fall underneath? 16 

A Oh, that's -- that is a part of the supply unit.  Supply 17 

drivers. 18 

Q So this is not a distinct -- 19 

A I just thought -- I -- the job title for desktop delivery, 20 

that's -- falls with the supply drivers, so they -- for 21 

example, someone who does a hospital, they are considered a 22 

delivery driver. 23 

Q Okay.  I'm going to continue going through.  I'll get back 24 

to that.  Furniture assembly, what department is that? 25 
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A Those are the people that build the chairs and all the 1 

furniture pieces in the warehouse. 2 

Q Loader? 3 

A They load the trucks. 4 

Q What's the department? 5 

A It would be a warehouse function.  Third shift. 6 

Q And what department is a packer in? 7 

A Also warehouse. 8 

Q What department is a picker in? 9 

A Warehouse. 10 

Q What department is a putaway? 11 

A Warehouse. 12 

Q What department is a received? 13 

A Warehouse, as well. 14 

Q What department is supply driver? 15 

A That would be our supply drivers.  The driver unit for 16 

supplies. 17 

Q What department is lead IC? 18 

A It's a lead inventory control, which is classified as 19 

warehouse. 20 

Q So the IC above and the lead IC here are both part of 21 

warehouse? 22 

A Yes. 23 

Q Lead loader? 24 

A Warehouse, as well. 25 
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Q Lead packer? 1 

A Warehouse. 2 

Q Lead picker? 3 

A Warehouse. 4 

Q Lead receiving? 5 

A Warehouse. 6 

Q I'm assuming that's what that means, is lead receiving, 7 

even though -- 8 

A Yes. 9 

Q -- it's misspelled? 10 

 Just wait for the question to be answered (sic), please. 11 

 UPS processor? 12 

A Warehouse. 13 

Q WhataBargain? 14 

A Warehouse. 15 

Q Sign engraver? 16 

A The stamps department. 17 

Q Stamp maker? 18 

A Stamps department. 19 

Q So am I correct that there are only about five or less 20 

departments represented on this document? 21 

A Yes. 22 

Q And that the two dates that -- there was a date increase 23 

entered on the left hand column, 5/26/2016, are actually in the 24 

same department? 25 
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A They're under the same warehouse group.  They're 1 

subdivisions within warehouse. 2 

Q But they're both in the same bigger department you -- as 3 

you identified before? 4 

A I don't understand your question. 5 

Q You said for both of them that they were part of the 6 

supply drivers department; correct? 7 

A What's that?  What are you referring to? 8 

Q The -- I'll direct your attention to the left hand side of 9 

the page under the column "Date Increase Entered," there are 10 

two dates in May, they're the same date, 5/26/2016. 11 

A Yes. 12 

Q And going under the job title for each of those, desktop 13 

delivery is one and supply driver is the other.  They are both 14 

in the same department? 15 

A Yes. 16 

 MS. RAYMAN-READ:  May I have a moment, please? 17 

 JUDGE CARISSIMI:  Yes.  Off the record. 18 

(Whereupon, a brief recess was taken.) 19 

 JUDGE CARISSIMI:  On the record. 20 

 MS. RAYMAN-READ:  Are we ready? 21 

 JUDGE CARISSIMI:  Yes. 22 

 MS. RAYMAN-READ:  Okay. 23 

CROSS-EXAMINATION (continued) 24 

BY MS. RAYMAN-READ:  25 



973  

BURKE COURT REPORTING, LLC 
1044 Route 23 North, Suite 206 

Wayne, New Jersey 07470 
(973) 692-0660 

Q What department are furniture drivers in? 1 

A They are in the furniture department.  Furniture driver 2 

department. 3 

Q Okay.  Did they get a raise? 4 

A They did in September. 5 

Q 2015? 6 

A Correct. 7 

Q Are you familiar with an employee named Brendan Wecbacher? 8 

A Yes. 9 

Q What department was he in? 10 

A He was in furniture.  He was furniture supply, furniture.  11 

I don't know in exact what order. 12 

 MS. RAYMAN-READ:  No further questions. 13 

 JUDGE CARISSIMI:  Mr. Schwartz, is there any redirect? 14 

 MR. SCHWARTZ:  I have no redirect, Your Honor. 15 

 JUDGE CARISSIMI:  Very good.  Mr. DeAndrade, you may leave 16 

the witness stand, sir.  You may step down. 17 

 THE WITNESS:  Thank you. 18 

(Witness excused.) 19 

 JUDGE CARISSIMI:  Let's go off the record briefly. 20 

(Whereupon, a brief recess was taken.) 21 

 JUDGE CARISSIMI:  On the record. 22 

 Mr. Schwartz, does the Respondent have any further 23 

witnesses? 24 

 MR. SCHWARTZ:  Your Honor, the Respondent has no further 25 



974  

BURKE COURT REPORTING, LLC 
1044 Route 23 North, Suite 206 

Wayne, New Jersey 07470 
(973) 692-0660 

witnesses, and the Respondent rests. 1 

 JUDGE CARISSIMI:  Very good. 2 

 We're going to go off the record and we're going to 3 

adjourn for an hour.  During that period of time, the General 4 

Counsel will determine whether or not or what approach they 5 

want to take with respect to the subpoenaed document issue 6 

regarding text messages that was identified on the record 7 

earlier. 8 

 At this time, I'm correct, that the General Counsel, at 9 

this time, does not anticipate calling rebuttal witnesses; is 10 

that correct, Ms. Vorro? 11 

 MS. VORRO:  Yes, it is, Your Honor. 12 

 JUDGE CARISSIMI:  Now, depending upon what happens with 13 

the subpoenaed documents, that may change.  But right now 14 

that's the case; correct? 15 

 MS. VORRO:  That's correct. 16 

 JUDGE CARISSIMI:  Very good. 17 

 Off the record. 18 

 (Whereupon, at 12:05 p.m., a lunch recess was taken.) 19 

 20 

 21 

 22 
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A F T E R N O O N  S E S S I O N 1 

(Time:  1:14 p.m.) 2 

 JUDGE CARISSIMI:  On the record. 3 

 We've had a off the record discussion with regard to the 4 

question that was mentioned in the record earlier about the 5 

production of text messages pursuant to subpoena. 6 

 I understand the General Counsel has some additional 7 

documents they would like to introduce and a statement they 8 

would like to make with respect to where things stand from the 9 

General Counsel's position.  I'll then hear from the 10 

Respondent.  And we will go from there.  All right? 11 

 MS. VORRO:  Thank you, Your Honor. 12 

 Our understanding is that the Respondent has reached out 13 

to AT&T again today and is waiting for a response on the text 14 

messages.  The General Counsel would like to be informed and 15 

copied on any response that AT&T makes to -- to that inquiry, 16 

including any texts that are received pursuant to it. 17 

 We are not asking the record be kept open at this time.  18 

We will decide what to do if and when texts come in.   19 

 Meanwhile, we would like to put into the record the three 20 

requests for texts, and the email memorializing.  So the  21 

three -- the four documents would be as follows: 22 

(General Counsel's GC-81(a) marked.) 23 

 MS. VORRO:  General Counsel 81(a) would be an October 9, 24 

2015 letter to Mr. Wissa and Mr. Schwartz from the investigator 25 
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Alyssa Rayman-Read requesting evidence. 1 

(General Counsel's GC-81(b) marked.) 2 

 MS. VORRO:  81(b) is a Subpoena Duces Tecum, dated -- it's 3 

to be -- the return date on it is 11 February.  The date on it 4 

is 3 February. 5 

 MR. SCHWARTZ:  2016? 6 

 MS. VORRO:  2016, yes. 7 

(General Counsel's GC-81(c) marked.) 8 

 MS. VORRO:  81(c) is a Subpoena Duces Tecum for this 9 

proceeding.  The date on it is May 24, 2016, and the return 10 

date is the date of the hearing, June 13th. 11 

(General Counsel's GC-81(d) marked.) 12 

 MS. VORRO:  And the fourth document is an email from 13 

Alyssa Rayman-Read, copied to myself, Elizabeth Vorro, to Mr. 14 

Wissa and Mr. Schwartz, regarding the understandings with 15 

respect to the subpoena -- the trial subpoena. 16 

 JUDGE CARISSIMI:  Very good. 17 

 MS. VORRO:  So I would move -- 18 

 MS. RAYMAN-READ:  We need to make one note on that last 19 

one.  It looks like it's -- it was forwarded to Ms. Vorro from 20 

myself, but it was a forward of the email that was 21 

memorializing it.  So hopefully you will not object to that. 22 

 MR. SCHWARTZ:  No objection, Your Honor, to any of them. 23 

 JUDGE CARISSIMI:  Very good.  I will then receive into the 24 

record 81(a), (b), (c), and (d). 25 
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(General Counsel's GC-81(a-d) received.) 1 

 MS. VORRO:  Do you want these, Your Honor? 2 

 JUDGE CARISSIMI:  I will take them, thank you. 3 

 MR. SCHWARTZ:  Your Honor, we agree, just so it's on the 4 

record, that upon receipt of anything from AT&T in response to 5 

the inquiries that we made, we will immediately share that 6 

information with counsel for the General Counsel. 7 

 And so we can continue to facilitate this, we're also 8 

going to agree that every Friday, either way, we're going to 9 

let counsel for the General Counsel know if we don't have 10 

anything, so that we don't have to get the "Did you get 11 

anything?"  And we'll just keep you posted on a weekly basis as 12 

to where we are.  If we get something before a Friday, you'll 13 

get it that day. 14 

 MS. VORRO:  Great.  Thank you. 15 

 MR. SCHWARTZ:  Sure. 16 

 JUDGE CARISSIMI:  And the one thing that I would ask,  17 

if -- if there is something that is furnished and produced, and 18 

if the General Counsel decides they're not going to move to 19 

reopen, then please notify me.  That can be done informally 20 

with an email, with a to the other side, just so that I know 21 

the case is really closed.  The record is really closed. 22 

 MS. VORRO:  Understood. 23 

 JUDGE CARISSIMI:  Because until I hear something, I won't 24 

know, right. 25 
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 Now, the -- 1 

 MR. SCHWARTZ:  May I ask a question about that, Your 2 

Honor? 3 

 JUDGE CARISSIMI:  Certainty. 4 

 MR. SCHWARTZ:  And so let's say there is something. 5 

 JUDGE CARISSIMI:  Yes. 6 

 MR. SCHWARTZ:  Whatever it is, is there a period of time 7 

that we could get from the General Counsel as to when it is 8 

they may be able to make that decision?  I don't want to put 9 

them under -- I just want to get an idea of -- well, if they've 10 

had it for six weeks, are they going to reopen the record or 11 

not? 12 

 MS. VORRO:  I -- it's a little bit difficult to answer 13 

that in the abstract -- 14 

 MR. SCHWARTZ:  Without knowing what you're going to get. 15 

 MS. VORRO:  -- if we get, you know, hundreds of pages of 16 

documents.  But assuming it is a manageable amount of data I 17 

would think that within a week to two weeks we could certainly 18 

process and make a regional decision about whether we're going 19 

or file a motion to reopen. 20 

 MR. SCHWARTZ:  Thank you. 21 

 JUDGE CARISSIMI:  I appreciate that.  And as I -- I'm sure 22 

that's the case.  As we've said earlier, it's in everybody's 23 

interest to have a decision in this case issued as soon as 24 

possible, so I'm sure the General Counsel will make every 25 
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effort to make that determination as soon as possible. 1 

 And again, if there is some need to reopen the record, I 2 

will certainly make myself available.  That will be a priority 3 

item and I'm sure counsel for both parties would -- would do 4 

the same.  If it -- if it comes to that. 5 

 Now, is there anything further on behalf of the General 6 

Counsel with regard to any matters in the case? 7 

 MS. VORRO:  There are no -- no further matters, Your 8 

Honor. 9 

 JUDGE CARISSIMI:  Anything from the Respondent? 10 

 MR. SCHWARTZ:  Nothing further, Your Honor. 11 

 MS. VORRO:  Your Honor, have you admitted those four? 12 

 JUDGE CARISSIMI:  I did. 13 

 MS. VORRO:  Okay.  Thank you. 14 

 JUDGE CARISSIMI:  We are now concluded with the 15 

evidentiary aspects of the trial and I will prepare and file 16 

with the Board my decision in this proceeding.  A copy will be 17 

served on each of the parties.   18 

 You are reminded to refer to the Board's Rules and 19 

Regulations for information regarding the filing of briefs, and 20 

proposed findings for my consideration and regarding procedures 21 

before the Board after the issuance of a Judge's decision. 22 

 Since the General Counsel is the proponent of the 23 

complaint, I expect the General Counsel to set forth a 24 

recommended order and notice for my consideration. 25 
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 I understand the Respondent's position is that there are 1 

no unfair labor practices that occurred here, but certainly the 2 

Respondent is free to address the remedial issues in the case, 3 

also if I should find that any unfair labor practices have been 4 

committed. 5 

 Now that all the evidence is in, the parties do have an 6 

opportunity to know obviously more about the case than when it 7 

started, so that I will encourage the parties to once again 8 

give consideration to settlement. 9 

 I will allow until July 26th for the filing of briefs and 10 

any proposed findings and conclusions.  Any requests for 11 

extension of time for the filing of briefs must be made in 12 

writing to the chief judge in Washington, D.C., and served on 13 

the other parties.  The positions of the other parties 14 

regarding the extension should be obtained and set forth in the 15 

request. 16 

 It is a policy of the Division of Judges to grant 17 

discretionary extensions only when they are clearly justified.  18 

Requests for extensions must contain specific reasons and show 19 

that the requesting party cannot reasonably meet the current 20 

deadline. 21 

 I would like to say that I believe that both parties have 22 

been well represented by counsel in this case.  You've all done 23 

a very fine job.  I appreciate the civility that you have 24 

exercised toward each other, and also to me. 25 
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 And with that, there being nothing further, the trial is 1 

now closed.  And we are off the record. 2 

 (Whereupon, at 1:22 p.m., the above-entitled matter was 3 

closed.) 4 
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